Republic of the Pt
COURT OF TAX A
Quezon Cit

SECOND DIVISIO]

FABTECH EXPORT INDUSTRIES,
INC,,

Petitioner,
-versus-

COMMISSIONER FI "TT™RNAL
REVENUE,

Respondent.
X _____________________________________________________

DEC(C 510!

“ASANOVA, J.:

This Petition for Review?, filed
Industries, Inc. against Commissioner of
and set aside the Formal Letter of Dema
dated April 11, 2011 on deficiency Value-:
Three Million One Hundred Ninety Thous:
and 96/100 (Php3,190,514.96) for taxable

Petitioner is a domestic corporatior
2007 per its Certificate of Incorporatic
Exchange Commission2. Its principal off
Filinvest Technology Park, Calamba City
registered taxpayers3. ,.

! Docket, pp. 6-39

*Par. 1, Stipulation of Facts, Joint Stipulation of Facts an
“BH

* par. 3, Stipulation of Facts, JSFI, Ibid, Exhibit “F”

ppines
PEALS

‘A Case No. 8435

ambers:

STANEDA, JR., Chairperson
\SANOVA, and
J)TANGCO-MANALASTAS, ]

'omulgated:

oy petitioner-Fabtech Export
arnal Revenue, seeks to reverse
. with Final Assessment Notice
ded Tax (VAT) in the amount of
d Five Hundred Fourteen Pesos
ear 2007.

luly incorporated on March 15,
issued by the Securities and
> is located at Blk. 6A Lot 1-A
saguna 4C77. It is likewise a

ssues (JSFI), Docket, p. 303, Exhibit
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Respondent is the duly appointed
Internal Revenue, authorized to revie
assessments based on Section 3.1.5 of Re
99), implementing Section 228 of the Ne¢
1997 (NIRC), with office address at th
Building, BIR Road, Diliman, Quezon City.*

On April 19, 2007, petitioner was is
No. 07-29 by the Philippine Economic Zon
Export Enterprise at the Clark Special Ec:
the production of foodservice utensils and
and refrigeration and was entitled to in
projectst. It relocated its business operat
Zone Clarkfield, Pampanga to Filinvest Te
Accordingly, it was issued a new Certific
2008 by the Bureau of Internal Revenue, |
District No. 056 as a manufacturer of
registered business address at Blk. 6A, L
Calamba City, Laguna’. Consequently a n
08-26 was issued to it by the Philippine I
on May 12, 2008.

On May 5, 2008, Emily E. Artos, pe
for a tax clearance®. As a result, respond
56, Calamba City, issued a Certificate of N
petitioner on May 6, 2008.10

Despite the aforesaid certificatio:
Region No. 9, San Pablo City issued
200800007920 on September 11, 20!
Reyes/GS Arturo V. Santos, Jr., to examil
and other accounting records for all int
period from January 1, 2007 to Decemb
Authority was revalidated on January 2
Notice!? was issued on January 29, 201

‘Par. 1, Summary of Admitted Facts, Respondent’s Pre-
® Par. I(b), Stipulation of Facts, JSFI, Ibid, pp. 303-304; E
® Exhibit “E”

" Par. I(c), Id, Exhibit “F”

® Exhibits “H” and “I”

° Exhibits “G-1” and “G-1-a”

% Exhibit “G”

1 Exhibit “J”

2 Exhibit “K”

B Exhibit “L”

imissioner of the Bureau of
protests on deficiency tax
ue Regulation 12-99 (RR 12-
al Internal Revenue Code of
1 Floor, BIR National Office

1 a Certificate of Registration
thority (PEZA) as an Ecozone
nic Zone>. It was engaged in
ipment, architectural designs
ives granted to non-pioneer
from Clark Special Economic
ology Park, Calamba, Laguna.
of Registration on 27 March
nue Region No. 009, Revenue
‘icated metal products with
4, Filinvest Technology Park,
_ertificate of Registration No.
omic Zone Authority (PEZA)8

mner’s representative, applied
through Revenue District No.
tstanding Liability in favor of

'spondent through Revenue
er of Authority!? with No.
authorizing RO Jeanefer B.
etitioner’s books of accounts
| revenue taxes covering the
'1, 2007. The said Letter of
0091%; and a Post Reporting
ir deficiency VAT, deficiencya‘

drief, Id., p. 277
HD"
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withholding tax and compromise penal
P3,114,471.15.

On the other hand, respondent thrc
Letter Notice Task Force - National Offic
Letter of Authority'* with No. 2009 00010
RO Lalaine F. Faraon/Team Head Sati
petitioner’s books of account and other a
value added tax, withholding tax issues b
00014 and the corresponding preprocesse
2007. Subsequently, respondent issued a
and Preliminary Assessment Noticelo.

On January 24, 2011, pursuant to L(C
Notices 056-TRS-07-00-00014 responder
Final Assessment Notices!” with Details o
Noticel? assessing petitioner for deficienc
income tax, as follows:

L DEFICIENCY VALUE ADDED TAX

in the aggregate amount of

sh Bureau of Internal Revenue,
(BIR, LN Task Force) issued a
)0 on May 11, 2010 authorizing
- B. Marinduque, to examine
yunting records for income tax,
ed per LN No. 056 TRS 07-00-
data under TRS for taxable year
otice for Informal Conferencel>

No. 2009 00010290 and Letter
(BIR, LN Task Force) issue a
)iscrepancies!8 and Assessment
value-added tax and deficiency

Discrepancy per I.~tter Notice (Sales) P 66,276,327.00
Less: Adjustments per Evaluation -
Net Discrepancy o P 66,276,327.00
Multiply by VAT Rate 12%
Deficiency VAT P 7,953,159 24
Add: Surcharge 50% . 3,976,579.62

20% interest p.a. up to (1-31-11) 4,802,403.86
TOTAL AMOUNT DUE P 16,732,142.72

I1. DEFICIENCY INCOME TAX

" Exhibit “M”
> Exhibit “N”
'8 Exhibit “O”
7 Exhibit “P”
¥ Exhibit “Q”
¥ Exhibits “R” & “S”

[_Discrepancy per Letter Notice (Sales) P 6,143,714.41
Multiply by Gross Profit Rate 7.96%
Additional Gross Income P 489,039.67
Net Taxable Income ner Annual ITR filed -
Total Taxahle Income B P 489,039.67
Multinlv by Normal Income Tax Rate 35%
Adjusted Income Tax Due P 171,163.88%
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Le<s: Income tax due pp;—. .iﬁpd - -
Deticiency Income Tax P 171,163.88
Add: Surcharge 50% -

20% interest p.a. up to (1-31-11) 95,757.97
TNTAL AMOU T DUE 746,921.85

In a letter dated March 2, 2011, tc
Final Assessment Notice?0, responde
Respondent (BIR, LN Task Force), like
2011 to petitioner informing the latt
cancelling the Final Assessment Notice.

On April 11, 2011, respondent, t
San Pablo City, issued the subject For
Discrepancies?* (Annex “A” of Form
Results/Assessment Notice2> for ¢
compromise penalty, assessing petition

I. VAI E ADDED TAX
Local Sales

Tax Rate

Deficiency Tax Due

Add: 25% Surcharge P
Interest (1/26/2008 - 1

4/5/2011)
Compromise Penalty
Total Amount Due

II. COMPROMISE PENALTY

ch petitioner protested the said
>plied on March 30, 20112
sent a Letter?? dated May 1,
1at she was withdrawing and

gh BIR, Revenue Region No. 9,
Letter of Demand?3, Details of
etter of Demand) and Audit
ency value-added tax and
follows:

P 13,665,397.08
12%
P 1,639,847.65

961.91
,705.40

,000.00 1,482,667.31
P3,122,514.96

P 68,000.00

GRAND TOTAL

P 3,190,514.96

In a letter dated June 7, 2011, pe
of Demand dated April 11, 201126 and :
on August 2,2011%7.

2 Exhibit “T"

2 Exhibit “U”

2 Exhibit “2"

% Exhibit “Vv”

# Exhibit “W”

% Exhibits “X” & “Y”
*® Exhibit “AA”

*” Exhibit “BB”

ter protested the Formal Letter
itted its supporting documents
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On November 21, 2011, petitioner 1
dated September 20, 2011, to petitioner’s

Subsequently, Regional Director Jo
case to the Chief of Legal Division of Reve
a 2nd Indorsement dated February 28, 201

Due to inaction of respondent on
instant Petition for Review?8 on February

After the two Motions for Extensi
granted?®, respondent filed a Motion to A«
2012 which was denied by the Court per
Respondent moved for the reconsideratio:

In the meanwhile, petitioner filed t
in Default33 on July 6, 2012.

On September 14, 2012, the Court
Reconsideration3+. Consequently, the
petitioner’s Motion to Declare Responden

In her Answer, respondent interj
affirmative defenses3:

“Petitioner Fabtech Export In
the amount of Three Million One
Five Hundred Fourteen Pesos an
representing deficiency Value-Add
interest, surcharges and penalties f
view of the following grounds:

The deficiency tax assessment is
rendered final, executory and
unappealable

* Docket, pp. 6-39

* Court Orders dated March 30, 2012 and April 16, 2012
** Docket, pp. 156-184

* Docket, pp. 200-203

*? Ibid, pp. 206-213

*1d., pp. 221-223

* Resolution, Docket, pp. 267-269

* Docket, pp. 163-184

eived respondent’s letter-reply
otest-letter.

N. Tan forwarded petitioner’s
ie Region 9, San Pablo City thru

s protest, petitioner filed the
,2012.

of Time to File Answer were
it Attached Answer3? on May 8,
esolution3! dated June 6, 2012.
-of the same on June 29, 2012.

Motion to Declare Respondent

anted respondent’s Motion for
Answer was admitted and
1 Default became moot.

sed the following special and

stries Inc. is liable to pay
indred Ninety Thousand
96/100 (P3,190,514.96)

Tax (VAT) inclusive of
the taxable year 2007 in

ocket, pp. 138 & 143.
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Respondent humbly st
has no jurisdiction to try a
review considering that the «
petitioner have already
unappealable.

Petitioner was accorde:
right to file its administrati
2011. As provided under Sec

In relation thereto, Se
provides:

‘SEC. 228. Protesting
Commissioner or
representative finds tl
assessed, he shall firs
findings: provided, hov
notice shall not be req
XXX

Such assessment may b
by filing a request
reinvestigation within
of the assessment in su
be prescribed by
regulations. Within si
the protest, all relevant
have been submitted;
shall become final.

i‘-l‘n nrnntnct :S denie

nat acted upon withir
A9ys from <bmiss
tavnayer adversely a

;“""":"“ T peal t
varsthhin thirg! ‘?n\ da!

decision, or from tl

eighty (180)-day peri

shall k=<¢ 2 final, e
(Emphasis and undersc

As provided in the afc
lapse of the period of 180 da

\at the Honorable Court
the instant petition for
' tax assessments against
final, executory and

cess when it exercised its
t to the FAN on June 9,
)f the NIRC

8 of the NIRC explicitly

sment. - When the
duly authorized
:r taxes should be
he taxpayer of his
at a preassessment
he following cases:

ed administratively
econsideration or
) days from receipt
ind manner as may
nting rules and
days from filing of
ng documents shall
se, the assessment

le or in part, or is

ldre(‘ niechtyy (1200

documnnl—n I-l\n

-~ *“e _decision or

art ~f Tax Appeals

-eceipt of the said
of or~ pmd-~d

‘'wis~ **e decision
and demandable.’

plied)

-ovision of law, after the
(sic) without respondent _.-
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finally acting of (sic) the administra
appeal the inaction to the Court of T:
Review within 30 days from the lap
180 days from the time of filing of
the reckoning period for the filing
was on October 7, 2011. Ergo, petiti
2011 within which to file its ju
however, filed its Petition for Revit
February 28, 2012. Ergo, the Petitio

A careful scrutiny of the adi
reveal that petitioner opted to requ
the assessment notice against it :
reinvestigation of the case. Petitio
Letter of Demand and FAN d:
reconsidered and set aside and tl
and/or withdrawn for want of auf
contrary to law and existing rules ar
violative of due process. Hence, thel
additional documents in support of i
the only prayer requested is for
respondent’s FAN considering tt
documents at hand. Petitioner wa
submit additional documents h:
reinvestigation of the case as it wo
audit subject to the documents
officers of respondent.

In the case entitled ‘Commissi
Philippine Global Communications, Ir

Revenue Regulations No. 1.
Governing Administrative Pr
of the Bureau of Internal Re
November 1985, defines the
the request for reconsideratic
reinvestigation, and distingt
other in this manner:

Section 6. Protest. - The t:
administratively an assessme
request for reconsideratior
specifying the following partic

e protest, petitioner may
Appeals via a Petition for
of said period. Counting
protest on June 9, 2011,
" the Petition for Review
ier has until November 6,
cial appeal. Petitioner
“before the CTA only on
vas filed out of time.

nistrative protest would
t for a reconsideration of
1 did not request for a
r prayed that the Formal
d April 11, 2011 be
- the same be cancelled
rity, allegedly for being
regulations and for being
is no need for it to submit
administrative protest as
reconsideration of the
available and existing
d have been required to
it requested for the
1 entail another round of
esented before revenue

er of Internal Revenue vs.

35, the Procedure
sts of Assessment
'nue, issued on 27
'0 types of protest,
and the request for
hes one from the

>ayer may protest
by filing a written
or reinvestigation
Ars: XXX __
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For the purpose of

(a) Request fi
to a plea fi
assessment ¢
records witl
evidence. It1

of fact or of lax

(b) Request [
to a plea
assessment (
discovered
evidence ths

present in th
involve a ques

The main differen
protests lies in t
examined by inte
these are existing
additional evidenc
records which
reconsideration di
prescription perioc
tax. Section 271 d
the running of the
when reinvestigat
and is granted by
clear-cut rationale
Philippine Islands
Revenue  explain
reinvestigation,
reconsideration, i
statute of limitat
assessed tax Xxx
supplied)

Assuming witho

administrative protest
submission of addition
reinvestigation of the c:
final and executory be

s of
be
ther
1 or
ting
for
the
ssed
n of
1ces
iyer
:d a
the
rnal
for
for
the
the
ring

that the
lired the
quest for
onsidered
ubmit all
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relevant ¢ ‘uments in support of
within sixty (60) days from filir
violation of Section 228 of the
implementing regulations, RR12-99

Section 228 of the NIRC of 19¢

‘Such  assessment n
administratively by  filing
reconsideration or reinvesti
(30) days from receipt of the
form and manner as may
implementing rules and regul
ey A~ £~~~ filing of the

s administrative protest
in total disregard and
NIRC of 1997 and its

provides as follows:

y be protested
a request for
tion within thirty
iIssessment in such
be prescribed by

lons. Within sixty
rotest, all relevant

documents shall have been :
the assessment shall becoi
and underscoring supplied)

In relation thereto, Section
explicitly states:

‘The taxpayer shall s
documents in support of his
(60) days from the date of
protest, otherwise, the ¢ jes:
final, executory and demai
‘shall submit the required
submission or presentatior
documents’ includes submissi
the pertinent documents (si
evaluation by the Revenue O
audit. The Revenue Officer s
his report of investigatic
underscoring supplied)

The administrative protest fil
the validity of the deficiency VAT fo
Demand and/or Final Assessment
attaching the necessary documents t

In its Petition for Review,
submitted the document in suppor
dated August 2, 2011. However, upc

ymitted; otherwise
. final’ (Emphasis

.5 of the RR No. 12-99

mit the required
otest within <i+v
ng of his letter of
ient shall become
able. The phrase
cuments’ includes
of the pertinent
or presentation of
for scrutiny and
cer conducting the
Il state this fact in

(Emphasis and

by petitioner challenged
d in the Formal Letter of
lotice without however,
jupport its allegations.

etitioner stated that it
Of its protest in a letter

examination of the of the@/
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seven documents submitted, it wo
involve only : PEZA registration
00007920 and 000010290, revalic
20, 2009, FAN dated January 24, 20
2011 and FLD with FAN issued by R

The aforesaid documents sub
in support of its protest considerin
already existing and present in tt
registration was already presente:
audit, the rest of the documents ar
not in any way could affect or alter
for reinvestigation. Ergo, the ba
petitioner claiming that the FAN
cancelled allegedly for null and -
existing rules and regulations, an
should be outrightly denied.

It has always been held that a
of the correctness of tax assessme
assessors and the validity of their a
will be presumed to have taken int
to which their attention was called
taxpayer to prove the contrary anc
vest legality to respondent’s actions

The Final Assessment Notice
was valid and binding and
issued within the prescriptive
period.

At the outset, it must be emph
prima facie presumed correct ¢
Petitioner has the bounden duty t
absence of any irregularities in t
duties, assessments made are presi
accordance with laws and regulatioi
All presumptions are in favor of the

The Final Assessment Notice
was issued against petitioner on
Authority No. 00007920 dated Sep
Araceli M. Francisco, OIC- Regiona

1 be revealed that these
etter of authorities no.
on notice dated January
. BIR letter dated May 11,
Jo. 9.

tted are not relevant and
hat these documents are
BIR records. The PEZA
)y petitioner during the
ssued by respondent and
' FAN by way of a request
ess assertions made by
ould be withdrawn and
d, contrary to law and
violative of due process

)resumptions are in favor
5. The good faith of tax
ons are presumed. They
onsideration all the facts
[t is incumbent upon the
iilure to so do (sic) shall
d assessments.

zed that assessments are
| made in good faith.
yrove otherwise. In the
performance of official
ed correct and issued in
hence, valid and binding.
-assessments.

bject of the instant case
strength of a Letter of
nber 11, 2008 signed by
lirector, RR No. 9 - San_,
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I slo City, authorizing Revent
conduct investigation of the
accounting records of petitionet

On the basis of the docun
was revealed that there has b
deficiency Value-added tax (VA
amount of P3,190,514.96 inclu
other penalties pursuant to the
and 108 of the National Interna
as implemented by RR 16
Regulations No. 4-2007.

‘Section 106 - Value Adc
and Services

A. Rate and Base of Tax
assessed, and collected

exchange of goods and
added tax equivalent to
the gross selling price or
the goods or propert
exchanged, such tax to

transferor.  xxx’ (Emp
supplied)

Upon verification, it was d
file VAT returns for taxable yea
and in view thereof, failed to
pursuant to the aforesaid provis

A Formal Letter of Dema
was issued against petitioner re
tax liability through respond
attached thereto is the aforeme:
which contains the itemized de
and the corresponding sales n
Photocopies of the FLD and Det
attached as Annexes ‘A’ and ‘B’.

A copy of the Final Assce
Regional Director Rodita P. G

er Jeane - B. Reye¢ to
of accounts and other
table year 2007.

ubmitted by petitioner, it
und due from petitioner
taxable year 2007 in the
" surcharge, interest and
sion of Section (sic) 106
1ue Code (NIRC) of 1997,
amended by Revenue

< on Sale of Goods

rre shall be levied,
ry sale, barter or
roperties, a value-
_perc~* (12%) of
value in money of
>ld, bartered, or
d by the seller or
and underscoring

d that petitioner failed to

relative to its local sales
- said sales to 12% VAT
law.

D) dated April 11, 2011
1g it to pay the deficiency
authorized agent bank,
1 Details of Discrepancies
ns of the local suppliers
jected to the 12% VAT.
Discrepancies are hereto

t Notice duly signed by
was likewise served tg,
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after the discovery ol
omission: Provided, Tha

which has become final a
of fraud shall be judiciall
the civil and criminal
thereof.” (Emphasis and w

Such being the case, t
limitation for the assessment ol
reckoned from the last day pre
the return shall not apply in tl
reason that petitioners failed to
taxable year 2007 in relation tc
case, the applicable provision st
period of limitation provides th,
within ten (10) years after th
omission. In the case at hand,
the time of petitioner’'s submi
during the conduct of audit in
Letter of Demand dated April 11
by petitioner within the prescr
Such being the case, the FLD i
force and effect of law.

Respondent  observed du
process in the issuance of tt
Letter of Authority and condu
of its examination.

In the Petition for Review
Final Assessment Notice (FAN)
void allegedly on account of
observe due process and
requirements mandated by Rey
12-2007 in the issuance of the ]
of its examination.

Petitioner stated that pur:
12-2007 it should be categorize
gross receipts for 2007 was wi
P50,000.000, hence, respondent
be submitted within ninety (9
issuance of the Letter of Authori

fraud or
;sessment
), the fact
ince of in
collection
plied)

’sic) period of
l1e tax liabilities
for the filing of
. for the simple
VAT returns for
Such being the
22(a) where the
1t may be made
alsity, fraud or
eriod was from
ting documents
bly, the Formal
ed and received
rovided by law.
lid and has the

lifested that the
idered null and
respondent to

periods and
dum Order No.
ity and conduct

ph 4.20 of RMO
taxpayer as its
>f P5,000,000 -
stigation should
he date of the



Decision
CTA Case No. 8435
Page 14 of 30

It w 1t further by ' mentir
was likewise violative of petiti
considering that the revalidation
basis for which the same was issi
ground that the request for the e
the report of investigation w
attributable to petitioner.

Respondent utterly disagre:
made by petitioner.

First and foremost, Rev
(RMOs) are issuances that provi
prescribe guidelines; and ouf
activities, workflows, methods an
implementation of stated policie
programs of the Bureau in all
auditing. These are internal dire
given to the revenue officers and
with the end view of implementin
As applied in the instant case,
purposes of prescribing unifo;
procedures in the conduct of a
returns by the Revenue District O
privy to these policies, guide
therefore, cannot just make its oy
and assumptions with regard to tl

Petitioner assumed that it
medium taxpayers as its gross rec
to P50,000.000. However, other -
petitioner has not proven that in
within said coverage. Jurisp
allegations without any evidence
outrightly denied for want of mer
the report of investigation shoulc
from the issuance of the Letter ¢
disregarded for having no leg to sf

Anent the issue of the rev
petitioner manifested that the sa
was issued in violation of Paragra

at tt :validation not
's right to due process
ce itself because (sic) the
vas void, allegedly on the
sion of the submission of
10t due to constraints

th the misinterpretations

+ Memorandum Orders
irectives or instructions;
processes, operations,
ycedures necessary in the
als, objectives, plans and
1s of operations, except
s or rules and procedure
oncerned BIR employees
programs of respondent.
) 12-2007 is issued for
solicies, guidelines and
and investigation of tax
;. Hence, petitioner is not
s and procedures and
ynjectures, interpretation
dit program of the RDO.

wuld be considered as a
5 ranges from P5,000,000
‘sic) said bare allegations
| it should be considered
nce dictates that bare
rove the same should be
ence, her allegations that
submitted within 90 days
thority should be utterly
on.

ition notice, to reiterate,
5 void considering that it

.30. 4
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investigation was still on-going, cl
contrary to the policies and procedt
section of RMO.

Petitioner is totally mistaken.

Respondent humbly manif
Authority dated September 11,
petitioner, acting through the rep:
Atty. Achernar Tabuzo on Septemb
position then was petitioner’s Fine
the Letter of Authority is the Firs
Documentary Requirements for tas
likewise received by Atty. Tabuzo o1
Photocopies of the Letter of Autho
receipt of the First Notice are heret:
and ‘E’.

Instead of complying with
documentary requirements, At
representation of petitioner, reque
within which to submit documen
Revenue Audit Memorandum Or
petitioner was selected as a subject
questioned the Letter of Authority
the issuance of the Final Reques
Evidence dated November 14, 2(
petitioner by registered mail. A
Request is hereto attached as Annex

To refresh the memory of Att
January 5, 2009 which was served {
2009, she manifested that she h:
aforesaid Final Request for the Pr
clearly requested that the examin
and records be conducted on Febrt
Said letter was duly signed by no
herself. A photocopy of said letter
‘G

Thereafter, the Letter of Auf
January 20, 2009, copy furnished, p
of the request of Atty. Tabuzo tc

ning that the same was
s quoted in the aforesaid

s that the Letter of
008 was received by
entation of her counsel,
19, 2008. Atty. Tabuzo's
e Manager. Attached to
Votice re: Submission of
le year 2007 which was
eptember 19, 2008. . (sic)
y showing Atty Tabuzo’s
ttached as Annex (sic) ‘D’

‘he submission of the

Tabuzo, acting in
xd for extension of time

She requested for the
r Number upon which
axamination and likewise
). 00007920. This led to
for the Presentation of
3 which was served to
yhotocopy of said Final

Tabuzo, in a letter dated
-espondent on January 6,
received a copy of the
ntation of Evidence and
on of petitioner’s books
y 16, 2009 at 10:00 a.m.
s that (sic) Atty. Tabuzo
1ereto attached as Annex

rity was revalidated on
tioner primarily because
ave the examination of
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petitioner’s book of accounts and
2009, hence, the investigation is the:

How could petitioner, througt
validity of the revalidation notice w
to the very reason why responder
was not completed within the perioq
that the investigation was ex
petitioner’s request? In fact, in sai
reason given by Atty. Tabuzo in rec
2009 examination is due to ti
transactions and compliance w
agencies. The Letter of Autho
revalidated to be able to conduct
requested date prayed for by Atty. T

In a letter dated January 9, 2
the request of petitioner and ma
officers will conduct the examinatic
2009 within petitioner’s premises.

In the light of the foregoing,
therefore considered valid and binc
the same was issued undeniably dus
to petitioner. Hence, the Letter of A
(sic) compliance with the provision
of RMO 12-2007.

As a PEZA-registered entity,
petitioner is only exempt from
the payment of income tax,
hence, liable to pay VAT.

While it is admitted that |
registered ecozone, still, such fact,
exempt it from the payment of VAT.

As borne by the BIR recor¢
issued to petitioner on May 2, 20(
granted to non-pioneer projects ur
many incentives granted, petitione
tax holiday (ITH) for four (4) years {
on the committed date of start of co

ecords on February 16,
ore, still on-going.

ttty. Tabuzo, question the
n she herself contributed
s report of investigation
yrovided by law? Is it not
1ded to accommodate
anuary 5, 2009, the very
esting for a February 16,

voluminous year end
1 various government
y should therefore be
he investigation on the
uzo.

)9, respondent agreed to
fested that the revenue
from February 17 to 20,

he revalidation notice is
g between the parties as
o c~rstraints attributable
hority was revalidated it
aforesaid Paragraph 4.30

titioner, being a PEZA-
tanding alone, does not

the PEZA Certification
entitles it to incentives
r RA 7916. Among the
2njoys corporate income
original project effective
mnercial operations or the
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actual date of start of »mmei._.a
earlier. It can be further extended
met. A copy of said PEZA certific
Annex ‘H'.

None of the privileged outli
petitioner is exempt from the payn
allegation of petitioner.

In said PEZA certification, p¢
zero-rating of local purchases subj
and PEZA requirements. With all ¢
have misinterpreted the said incen
is VAT exempt entity, hence, not liak

A careful examination of said
the VAT zero-rating pertains to it
done outside PEZA zone. It is the
suppliers, subject to complianc
requirements. Suffice it to say that t
rating is specifically given to its
petitioner.

Ergo, the sales made by p¢
customers is therefore subject to the
within the incentive accorded to ¢
Local sales made by petitioner shot
of 12% pursuant to the provision of
amended by RR 16-2005. It is the
declare the same in the VAT return
the same with RDO 56 which has j
the corresponding VAT liability wi
law.

Petitioner, however, did
corresponding VAT returns relative
taxable year 2007.

Due process of Ilaw was
accorded petitioner relative to
the issuance of the Assessment
Notice and Formal Letter of
Demand ,,

yperations, wh__1ever is
vided specific criteria are
on is hereto attached as

d therein indicates that
it of VAT, contrary to the

ioner is entitled to VAT
. to compliance with BIR
- respect, petitioner must
2 to mean that petitioner
to pay VAT.

~entive would reveal that
ocal purchases or those
fore granted to its local
with BIR and PEZA
entitlement to VAT zero-
:al suppliers and not to

iioner itself to its local
ayment of VAT as it is not
EZA registered ecozone.
be subjected to the rate
xction 106 of the NIRC as
fore under obligation to
or taxable year 2007, file
isdiction over it and pay
n the period granted by

)t pay and file the
» aforesaid local sales for
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In its Petition for Review, pel
denied due process for failure on
issue PAN and informal conference.

Respondent humbly states oth

Contrary to the claim of petit
conduct of investigation, informe
findings in a Post Reporting Notice
January 29, 2010 issued by RDO
District Office No. 56 - Calamba City
petitioner by registered mail. A c
Notice is hereto attached as Annex ‘I

Through said notice, responde
a total deficiency taxes in the amo
found due from the latter. In case p
it was requested to submit documer
its argument within the period of fif
of the Notice.

Respondent strongly maintair
the nature of a Notice for Informa
January 29, 2010 letter is not captic
Conference, still, the body of the
petitioner was informed of the audit
opportunity to present its side of th
the period of 15 days from recei
supporting documents to controvert

A Preliminary Assessment No
served to petitioner by registered m
process was observed in the service

Section 7 Rule 13 of the Rev
Philippines clearly provides:

‘Section 7. Service by mail. -
mail shall be made by depos
post office in a sealed enveloj
to the party or his counsel at

oner averred that it was
e part of respondent to

wise.

1er, respondent, after the
petitioner of her audit
lotice’, for brevity) dated
2nito Wong, of Revenue
Said notice was served to
y of said Post Reporting

-informed petitioner that
t of P3,114,471.15 were
tioner was not agreeable,
ry evidence in support of
2n (15) days from receipt

that said notice partakes
_onference. Though the
2d as Notice for Informal
atter clearly states that
ndings and was given the
ase by submitting within
of the letter to submit
e audit findings.

‘e (PAN) was issued and
on March 10, 2011. Due
the PAN to petitioner.

2d Rules of Court of the

rvice by registered
1g the copy in the
. plainly addressed
is office, if known%/
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otherwise at his residence, if
fully prepaid, and with
postmaster to return the ma
ten (10) days if undelivered.
is available in the locality of
the addressee, service may |
mail. (5a, Bar Matter No. 803,

As culled from the records
informal conference (Post Reporti
way of registered mail, to the regis
as appearing on its Certificate of Re;
be no dispute that petitioner was
findings and was afforded the oj
controverting evidence in its defens:

On the subject of the que
maintains that the issuance and
regularly performed and in acc
procedures, that is, that the PAN w:
and eventually sent to the taxpa
appearing in its registration certifice

As held by the Supreme Court
is not the issue date of the noti
reckoning point in prescription but
the said notice was mailed or se
registered business address that co1
(Republic v. Limaco & De Guzman Ci
13081, August 31, 1962; Basilan Es
of Internal Revenue, et al., L-22492, !

The Final Assessment Notice
that was withdrawn was
pursuant to a letter notice
issued by the LN Task Force and
not from tl  Letter of Authority
No. 00007920

In its Petition for Review, peti
liable to pay VAT deficiency for 200"
the FAN dated January 11, 2011 i
Deputy Commissioner - Operations

lown, with postage
itructions to the
‘0 the sender after
no registry service
her the senders or
done by ordinary
February 1998)’

the case, the notice of
Notice) was served, by
‘ed address of petitioner
tration. Hence, there can
ly informed of the audit
yrtunity to present any

loned PAN, respondent
rvice of the same was
lance with established
issued against petitioner
’s place of business as

several decided cases, it
assessment that is the
ther, it is the date when
to the taxpayer at its
itutes actual assessment.
mercial Co., Inc, et al,, L-
-es, Inc. v. Commissioner
ytember 5, 1967)

mer alleged that it is not
n account of the fact that
led by Nelson M. Aspe,
'oup assessing petitioneré/
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deficiency VAT and Income Tax
P16,999,064.57 has already been ca
letter dated May 11, 2011 duly sig
Head of LN Task Force. In ad
manifested that a Certificate of Nc
previously issued to it, hence, it i
payment of deficiency taxes.

Respondent humbly disagrees

Respondent does not deny -
January 24, 2011 was issued to p
liable for the payment of deficiency
same was subsequently withdraw
Marinduque, Head, Team D (RR
However, it must be stressed that
from the Letter Notice No. 056-TRS
25, 2010 and Letter of Authority
May 11, 2010 issued to the Head of
from the Letter of Authority No. 000
2008 issued to revenue officer Jear
Calamba, Laguna which resulted t
subject of the instant case.

The withdrawn FAN arose f{
gathered from Hanjin Heavy Inc
Company, Ltd., a withholding agent
transactions with petitioner. Tl
sourced from the withholding tax
agent.

The Final Assessment Noti
deficiencies subject of the instant c
failure to file and pay the corre
account of its sales made to its lo
same should exist as it arose from a
Said letter of authority to conduct
account and accounting records o
when petitioner was still under t
Calamba, Laguna. In fact the Certil
March 15, 2007 issued by said RDC
1RC0000307502 involve the follow
VAT, Withholding Tax - Expande

n the total amount of
elled and withdrawn in a
d by Salina Marinduque,
ion, petitioner likewise
'utstanding Liability was
ndeed not liable for the

» fact that a FAN dated
tioner finding petitioner
come Tax and VAT. The
and cancelled by Salina
of the LN Task Force.
'd withdrawn FAN arose
7-00-00014 dated March
). 2009-00010290 dated
e LN Task Force and not
920 dated September 11,
er Reyes of RDO No. 56-
‘he issuance of the FAN

m the information/data
stries and Construction
ayor relative to its sales
details gathered were
urns (Alphalist) by said

that revealed the tax
> arose from petitioner’s
ynding VAT returns on
customers. Hence, the
ferent letter of authority.
westigation of books of
ietitioner is at the time
jurisdiction of RDO 56
ite of Registration dated
) petitioner bearing OCN
3 tax type : Income Tax,
and Withholding Tax -_s
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Compen: :ion. Her _: the def enc
instant case should therefore stand.

As stated earlier, petitioner
shall not be considered liable for th
liabilities on account of the re
Outstanding Liability issued by RD(
signed by Rustico M. Bayani, Asst. Re

The Certificate of No Outstar
for brevity) issued only certifies th
records, petitioner has no outstan
2008. It bears stressing that said ce
to the issuance of the Letter of Autl
2008 given to Jeanefer Reyes of RD
prior to the time of the cond
examination of the books of account
petitioner for taxable year 2007. 1]
investigation, a deficiency tax assess
petitioner. In addition, a notation v
the tax liabilities from other BIR offi
certification. Hence, the Certific:
absolve petitioner payment of def
could be possible that there exists
pending with other BIR offices whi
certification. Such being the case, t
as conclusive evidence to prove tha
taxable year 2007 tax deficiencies.”

Respondent’s Pre-Trial Brief3¢ was
Pre-Trial Brief for the Petitioner37 was sub

The parties’ Joint Stipulation of Fact
5, 2012, was approved in open court on M
hearing, the Pre-Trial was terminated.

During trial, petitioner and respon
sole witnesses, namely: Wilson K. Go and M

** Docket, pp. 276-283

*’ Docket, pp. 285-302

*® Docket, pp. 285-302

* Minutes of the Hearing, Docket, p. 306

ssment subje . of the

‘e manifested that it
1ent of deficiency tax
of a ‘Certificate of
alamba, Laguna duly
District Officer.

Jdability (‘Certificate’,
the basis of existing
ability as of May 6,
sion was issued prior
dated September 11,
- Calamba, Laguna or
[ investigation and
iccounting records of
after the conduct of
nay be issued against
ced therein whereby
: not included in said
loes not absolutely
' tax liabilities as it
ibilities that may be
not covered by said
tificate cannot serve
oner is not liable for

on October 4, 2012, while

on October 25, 2012.

ssues38, filed on November
ser 8, 201239 In the same

yresented their respective

sette O. Belen.
JrZa
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After the Court considert ' the Mem

on August 2, 2013, and the Report “!date
Records Division that no memorandum 1}

this instant Petition for Review was subi
201342,

The parties submitted the followir

Court:

1.

Whether or not petitioner is liable
Added Tax in the amount of P3,
surcharges and penalties for the tax

Whether or not the Formal I
Results/Assessment Notice dated

violation of petitioner’s right to due

Whether or not the instant petitior
period prescribed in Section 228 of

The Court will determine first the ti

Petition for Review.

Section 228 of the National Intern

provides:

“Sec. 228. Protesting As
Commissioner or his duly authoriz¢
proper taxes should be assessed
taxpayer of his findings: Pro
preassessment notice shall not be
cases:

XXX XX
The taxpayers shall be inform

the facts on which the assessmer
assessment shall be void%,

“ Docket, p. 480-494

*' Records Verification, bid, p. 498
> Resolution, Docket, p. 499

* Par. II, JSFI, Docket, p. 304

andum for the Petitioner49, filed
August 28, 2013 of this Court’s
1 been filed by the respondent,
‘ted for decision on August 30,

issues*? to be resolved by this

) pay for the deficiency Value-
0,514.96 inclusive of interest,
le year 2007;

ter of Demand with Audit
1 April 2011 was issued in
ocess; and

s filed within the reglementary
> Tax Code.

liness of the filing of the instant

Revenue Code (NIRC) of 1997

isment. - When the
representative finds that
1e shall first notify the
led, however, That a
2quired in the following

XXX

in writing of the law and
is made; otherwise, the
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Within a period to be prescri
and regulations, the taxpayer shall
said notice. If the taxpayer fails to |
or his duly authorized representativ
based on his findings.

Such assessment may be prc
filing a request for reconsideratior
thirty (30) days from receipt of th
and manner as may be prescribed
regulations. Within sixty (60) days
relevant supporting documents st
otherwise, the assessment shall becc

If the protest is denied in who
upon within one hundred eighty (1€
documents, the taxpayer adversely
inaction may appeal to the Court o
(30) days from receipt of the said d«
the one hundred eighty (180)-d:
decision shall become final, executo:

Petitioner received the Formal Let
2011 with Details of Discrepancies*
Notice*¢ on May 11, 2011 and filed its Le
one day before the lapse of the period
Petitioner had sixty (60) days from June
within which to submit its supporting do
supporting documents on August 3, 2011+*

Respondent had one hundred eig
January 30, 2012 to act on petitioner’s Let
do. Petitioner had thirty (30) days there
within which to appeal respondent’s inac
for Review on February 28, 2012.

Thus, it is clear that this Petition for

** Exhibit “V”.

** Exhibit “W".

“® Exhibit “X” & “Y”.

* Exhibit “AA”

*Letter dated August 2, 2011, BIR records, p. 196.

d by implen atir_ rules
> required to respond to
spond, the Commissioner
shall issue an assessment

sted administratively by
)r reinvestigation within
assessment in such form
implementing rules and
m filing of the protest, all
| have been submitted;
le final.

or in part, or is not acted
days from submission of
fected by the decision or
‘ax Appeals within thirty
sion, or from the lapse of
period; otherwise, the
and demandable.”

r of Demand** dated April 11,
nd Audit Results/Assessment
er of Protest*” on June 9, 2011,
vithin which to file the same.
2011 or until August 8, 2011,
ments. Petitioner submitted its

y (180)-day period or up to
r of Protest, which she failed to
om or until February 29, 2012
n. Petitioner filed this Petition

wie imely filed.
view was timely 1edé/
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wesponc at's ght to Assess

Section 222(a) of the National Inte
states that:

“Sec. 222. Exceptions as tc
Assessment and Collection of Taxes.

(a) In the case of a false
intent to evade tax or of failure to
be ¢ sessed, or a proceeding in cou
tax may be filed without assessmer
(10) years @ er the discovery
omission: Provided, That in a fra
become final and executory, the fac
taken cognizance of in the civil «
collection thereof.” (Emphasis suppl

In relation thereto, Section 114 of th
“SEC. 114. Return and Paymeni

(A) In General. - Every persc
added tax imposed under this Title
of the amount of his gross sales or
(25) days following the close of each
for each taxpayer: Provided, how
persons shall pay the value-added ta

Based on the foregoing provisions
within which to assess petitioner for defi
commences from the omission of petiti
twenty-five (25) days following the close ¢

al Revenue Code, as amended,

Period of Limitation of

r fraudulent return with
le a return, the tax may
for the collection of such
at any time within ten
f the falsity, fraud or
1 assessment which has
f fraud shall be judicially
criminal action for the

1)

NIRC of 1997 provides:
f Value-added Tax. -

liable to pay the value-
all file a quarterly return
ceipts within twenty-five
ixable quarter prescribed
er, That VAT-registered
on a monthly basis.”

‘espondent has ten (10) years
xncy VAT. The ten-year period
er to file its return, which is
»ach taxable quarter, as follows:

VAT Returns | Required Date Last Day to
of Filing Assess
1st Quarter April 25, 2007 April 25, 2017
2rd Quarter nlv 25,2007 July 25,2017
3rd Quarter October 25, October 25, 2017
2007
4th Quarter+? January 25, January 25, 2018
2008

* Exhibit “CC-4".

-
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Considering that the Formal Lett
Discrepancies and Audit Results/Assess
petitioner on May 11, 2011, respond
petitioner for deficiency VAT for taxable yi

Petitioner contends that the assailec
for failure to comply with the substantive
is assessed of proper taxes, he should f
findings stating the law and the facts upon
alleges that respondent did not dispute
Conference, Preliminary Assessment Not
was ever issued to the petitioner prior
Formal Letter of Demand in connection
LOA No. 7920. It, likewise, argues that Se
No. 12-99 mandates the issuance of |
issuance of a tax assessment. Petitioner t
of Internal Revenue v. Metro Star Superanm.
of preassessment notice is an essential
respondent violated petitioner’s statuto
process.

Petitioner further points out that L
10290 cover the same taxable period and
that the issuance of these two LOAs violaf
ground that one Letter of Authority shal
under audit, to include all internal revem
that respondent violated Revenue Me
Considering that the investigation un
compliant with law and procedure, RDO
LOA No. 7920 and desisted from th
investigation thereon, pursuant to the
mandates the automatic cancellation anc
been issued to the taxpayer for the same t:

The Court partly agrees with petitio:

The instant case involves two lette
issued covering the same taxable year.
0000792051 was issued by Revenue Regic
to the issuance of a Formal Letter of Del

*® G.R. No. 185371, December 8, 2010.
> Exhibit “J”.

- of Demand with Details of
ent Notice ware received by
t, therefore, timely assessed
-2007.

ormal Letter of Demand is void
juirement. Before the taxpayer
t be notified in writing of the
hich the assessment is made. [t
at neither Notice for Informal
» nor Final Assessment Notice
) the issuance of the assailed
ith the tax investigation under
on 3.1.2 of Revenue Regulation
rassessment notice before the
- cited the case of Commissioner
Inc.59, stating that the issuance
art of due process. As such,
and procedural right to due

ers of Authority Nos. 7920 and
ternal revenue taxes. It argues
| its right to due process on the
)e issued for each taxable year
tax liabilities. It further posits
orandum Order No. 5-2009.
r LOA No. 10290 was fully
). 56 should have cancelled the
conduct of any further tax
foresaid memorandum which
1validation of an LOA that has
it 2 period.

r's argument.

of authority which were both
Letter of Authority No. 2008
No. 9, San Pablo City, which led
nd. The said Formal Letter of
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-2mand is the subject of this instant petit
with No. 2009 00010290 was issued by Lt
Office, which led to the issuance of the Pr
Final Assessment Notice. However, the ¢
cancelled and withdrawn.

It is a basic rule that one Letter of ,
taxable year under audit to include all int
taxpayers pursuant to Revenue Memoran
2000.

Further, Par. II (D) (1) of Revenue
provides that all issues concerning dupli
single taxpayer for a particular taxable pe
the said Order shall be immediately eleve
LAs to the Office of the Commissioner for1

Despite the aforesaid provision, Rev
Letter Notice Task Force - National Of
conflicts to the Office of the Commissioner

Thus, the Court is confronted with
jurisdiction to conduct audit or investigati

As provided under Par.II (A) 1 and
No. 5-2009, it is the general rule that the
primary jurisdiction over the conduct of &
liabilities of the taxpayer for a given taxa
registered or which has specific jurisdicti
Revenue District Office shall exercise prin
audits/investigations over taxpayer regist

The exceptions to the above-men
jurisdiction are (1) cases where there is |
or (2) cases falling under the Run After
wherein the jurisdiction to conduct au
National Investigation Division {(NID) or t
Divisions (SIDs)53.

> Par. Il (B) (1) of Revenue Memorandum Order No. 5-2(
> Par. 1 (B) (2), Ibid.

1. The other Letter of Author._,
er Notice Task Force - National
minary Assessment Notice and
d ‘inal Assessment Notice was

thority shall be issued for each
1al revenue tax liabilities of the
m Order Nos. 71-1999 and 36-

emorandum Order No. 5-2009,
te or multiple LAs issued to a
ad prior to the promulgation of
d by the Offices that issued the
iew and evaluation.

ue Region 9, San Pablo City and
e did not elevate the existing
r review and evaluation.

2 issue of who has the primary
over petitioner’s tax liability.

if Revenue Memorandum Order
vestigating Office shall exercise
audit/investigation into the tax
e period where the taxpayer is
| over a taxpayer. As such, the
"y jurisdiction in the conduct of
2d in its Revenue District.

med general rule on primary
ma facie evidence of tax fraud;
ax Evaders (RATE) Program?®?,
/investigation rests upon the
+ Regional Special Investigation
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It is worthy to note that the LN Ta
has been created to be composed of Rex
A) 1 -forming st :rvisory functions |
(RDOs) who will be assigned in a concur
Revenue Special Order (RSO), © handle
shall be supervised by the Assessment
(Emphasis supplied.)

Based from the foregoing, it is cleai
San Pablo City and LN Task Force - Natiol
primary jurisdiction to conduct audit/inv
liability.

The Court finds merit in petitioner’:
to issue Preassessment Notice.

The afore-cited Section 228 of the N
amended, provides that when the Comr
representative finds that proper taxes s
notify the taxpayer of his findings. The taz
in writing of the law and the facts on
otherwise, the assessment shall be void.

As held in the case of Commissioner
Superama, Inc.®®, “the sending of a PAN -
assessment made is but part of the ‘c
issuance of a deficiency tax assessment
nugatory any assessment made by the ta:
‘shall’ in subsection 3.1.2 describes the mc
PAN. The persuasiveness of the right
substantial and procedural rights and t
comply with the requirements laid dow
denial of Metro Star’s right to due process.

Indeed, Section 228 of the Tax Code
must first be informed that he is liable
sending of a PAN. He must be informed of
the assessment is made. The law impo
formal, requirement. To proceed heedless
establishing a valid assessment is evit

**Par. lll (4) of Revenue Memorandum Order No. 32-200
**G.R. No. 185371, December 8, 2010

: Force in the National Office
we Officers ~Assessment (ROs-
t 2 I r/enue District Offices
nt capacity to be covered by a
:( 16 LNs. This LN Task Force
rrvice of the National Office>4.

1at between Revenue Region 9,
. Office, it is the former that has
tigation over the taxpayer’s tax

rgument that respondent failed

ional Internal Revenue Code, as
;sioner or his duly authorized
uld be assessed, he shall first
wyers shall likewise be informed
hich the assessment is made;

FInternal Revenue v. Metro Star
taxpayer to inform him of the
> process requirement in the
the absence of which renders
uthorities. The use of the word
latory nature of the service of a
o due process reaches both
failure of the CIR to strictly
by law and its own rules is a

2arly requires that the taxpayer
r deficiency taxes through the
e facts and the law upon which
5 a substantive, not merely a
with tax collection without first
1tly violative of the cardinal 4
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ATTE! \TI

I attest that the conclusions in the
consultation before the case was assigned
Court’s Division.

CTRTIFICAT

Pursuant to Article VIII, Section
Division Chairperson’s Attestation, it is he
in the above Decision were reached in «
assigned to the writer of the opinion of the

we Decision were reached in
he writer of the opinion of the

C Cobick .
C. CASTANEDA, ]JR.
'ociate Justice

son, Second Division

{

of the Constitution, and the
7 certified that the conclusions
;ultation before the case was
urt.

VAN G. "I~ ROSARIO
Presiding Justice
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pr...ciple in administrative investigations
present their case and adduce supporting «

After careful evaluation of the reco
preassessment notice issued in connectior
2008 00007920. Despite respondent’s |
assessment, the former still issued the s
Details of Discrepancies and Audit Res:
worthy to note that the Preliminary Ass
record was issued in connection with the
00010290, but not with the LOA No. 2008

Clearly, respondent violated petitio

the Formal

Letter of Demand, Detail

Results/Assessment Notices are null and v

IN

GRANTED.

VIEW TFTT79)F, the instant
Accordingly, the Formal

Discrepancies and Audit Results/Assessmi

April 11,

2011, assessing petitioner for

compromise penalty for taxable year
P3,190,514.96, inclusive of interest, 25Y%
penalty, are hereby CANCELLED and WIT

SO ORDERED.

WE CONCUR:

rwamivo C AFawzH, )
JUANITO C. CASTANEDA, JR.

Associate Justice

i S e A

AMELIA R. COTANGCO-MANALASI1

Associate Justice

*® Commissioner of Internal Revenue v. Metro Star €

> Exhibit “O”.

hat taxpayers should be able to
/dence.56

s, it appears that there was no
7ith Letter of Authority LOA No.
lure to notify petitioner of its
ject Formal Letter of Demand,
s/Assessment Notices. It is
sment Notice5” attached in the
tter of Authority LOA No. 2009
1007920.

r's right to due process. Thus,
of Discrepancies and Audit
d.

etition for Review is hereby
otter of Demand, Details of
t Notices No. 56/2007, all dated
eficiency value-added tax and
JO7, in the total amount of
surcharge, and of compromise
JRAWN.

CAESAR A. CASANOVA
Associate Justice

erama, Inc., Ibid.



