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DECISION

COTANGCO-MANALASTAS, J.:

This resolves the instant Petition for Review filed by petitioner
Philippinc Airlines, Inc. (PAL) to scck the refund of the total amount
of P10,889,672.72 spccific taxcs paid, which wcre crroneously
collected from pctitioner.

THE FACTS

Pctitioner PAL is a domestic corporation duly organized and
existing under and by virtuc of the laws of the Rcepublic of the
Philippines, with registered address at PNB  Financial Center,
President Diosdado P. Macapagal Avenuce, CCP Complex, Pasay City,

Mctro Manila.!l p

' Par. 1, Facts, Joint Stipulation of Facts and Issucs (JSI9), docket, p. 260.
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On the other hand, respondent Commissioner of Internal
Revenue (CIR) is the government agency in charge of the assessment
and collection of all national internal revenuce taxes, fces, charges,
including cxcisc taxcs paid on distilled spirits, wincs, fermented
liquors, cigars and cigarcttes under Scctions 141, 142, 143, and 145,
respectively, of the National Internal Revenue Code (NIRC) of 1997, as
amcnded. Shce holds office at the Burcau of Internal Revenue (BIR)
National Office Building, Agham Road, Diliman, Quczon City.?

Likewisc named as respondent is the Commissioner of Customs
(COC), who i1s the Commissioncr of the Burcau of Customs (BOC),
which 1s the government agency in charge of the asscssment and
collection of customs dutics and other lawful revenuces from imported
articles, including cxcise taxes imposcd on distilled spirits, wincs,
fcrmented liquors, cigars and cigarcttes under Sections 141, 142, 143
and 145, respectively, of the NIRC of 1997, as amcended, on the basis
of the delegated authority of respondent CIR, through an Authority to
Rclcase Imported Goods (BIR Form No. 1918) duly issued by
rcspondent CIR addressed to respondent COC in accordance with
Scction 12(a) of the NIRC, as amcndced.3

On Junc 11, 1978, pctitioner was granted a f{ranchisc to

establish, opcrate, and maintain air transport scrvices within thc#

2 Par. 2, lFacts, JSIL, docket, pp. 260-261.
3 Par. 3, Facts, JSF1, docket, p. 261.
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Philippincs and other countrics by Presidential Decree No. 1590 (PD
1590).1

On January 1, 2005, Republic Act No. 9334 (RA 9334), took
cffect. Scction 6 of RA 9334 provides:

“Scction 131. Payment of Excise Taxes on Imported Articles. -

(A) Person Liable. — Excise taxes on imported articles shall be
paid by the owncer or importer to the Customs Officers,
conformably with the regulations of the Department of
finance and before the relcase of such articles from the
customs housc, or by the person who 1s found in
posscssion of articles which arc exempt from excise taxes
other than those legally entitled to exemption.

In the casc of tax-free articles brought or imported into
the Philippines by persons, centitics, or agencies cxempt
from tax which arc subscquently sold, transferred or
exchanged in the Philippines to non-cxempt persons or
cntitics, the purchasers or recipients shall be considered
the importers thereof, and shall be liable for he duty and
internal revenue tax due on such importation.

The provision of any special or gencral law to the
contrary notwithstanding, the importation of cigars and
cigarcttes, distilled spirits, fermented liquors and winces
into the Philippines, cven if destined for tax and duty-free
shops, shall bc subject to all applicable taxces, duties,
charges, including cxcise taxces duc therecon. This shall
apply to cigars and cigarctics, distilled spirits, fermented
liquors and wines brought directly into the duly chartered
or legislated freeports of the Subic Special Economic and
Freeport Zone, created under Republic Act No. 7227; the
Cagayan Spccial Economic Zonc and Frecport, created
under Republic Act No. 7922; and the Zamboanga City
Spccial Economic Zone, crecated under Republic Act No.
7903, and such other freeports as may hercafter be
cstablished or created by law: Provided, further, That
importations of cigars and cigarctics, distilled spirits,
fcrmented liquors and wines made directly by a
government-owned and opcerated duty-{ree shop, like the
Duty-Free Philippines (DFP), shall be cxempted from all
applicable dutics only: Provided, still further, That such
articles dircctly imported by a government-owned and
opcrated duty-free shop, like the Duty-Frece Philippines,
shall be labeled 'duty-free’ and 'not for resale’: Provided,
finally, That the removal and transfer of tax and duLy—frch

* Par. 4, Ifacts, JSIL, docket, p. 261.
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goods, products, machincery, cquipment and other similar
articles other than cigars and cigarcttes, distilled spirits,
fermented liquors and wines, from once freeport Lo another

freceport, shall not be deemed an introduction into the
Philippinc customs territory.”

On Fcbruary 3, 2005, then BIR Commissioner Guillermo
Parayno wrote then BOC Commissioner George M. Jercos, calling
attention to Scction 6 of RA 9334 and the failure of the BOC to collect
cxcise tax “on all importations destined for Duty Free Philippines
(DFP) and the Freeport zones such as the Subic Bay Freeport Zone”.
Furthermore, in said letter, the BIR requested the BOC that the
cxcise taxes duc on the imported alcohol and tobacco products
brought to the DFP and the Freeport zones be immediately collected.®

On Fcbruary 4, 2005, then Commissioner George M. Jcercos
issucd a Mcmorandum to the BOC officers and personncel directing
them to “cffect collection of excise tax duc on imported alcohol and
tobacco products, cven if destined to Duty Free Philippines and to
Frceport zonces.”6

On March 1, 2005, the new BOC Commissioncer Alberto D. Lina
issucd Customs Mcmorandum Order No. 13-2005 (CMO 13-2005),
which provided for the “Immediate Collection at the Port of Discharge
of Dutics, Taxcs and Other Charges, Including Excisc Tax Duc on All

Importations of Alcohol and Tobacco Products Destined for Duty Free %

> [Exhibit “D7”.
6 lexhibit “I¢7.
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Shops and Free-Port Zones pursuant to RA No. 9334 and BIR
Revenuce Regulations No. 13-2004.77

Paragraph [V of CMO 13-2005, subtitled “Opcrational
Provisions”, rcquircd the accomplishment of consumption cntrics,
instecad of the previously required warchouse cntrics, as a rcequisite
for the clearance of imported cigarettes and liquors, to wit:8

“In licu of the warchousing cntry required under

Customs Administrative Order No. 1-97 and Customs

Memorandum Order Nos. 17-97 and 17-97A, all shipments of

cigar and cigarcties, distilled spirits, wincs and liquors

destined for duty-free shops and free-port zones shall be

covered by consumption entrics filed at the Port of Discharge
following the procedures for cargo cicarance under CAO Nos.

2-95 and 5-2001, CMO Nos. 3-2000 and 3-2001 and other

cxisting customs rules and regulations.”

On April 4, 2005, pctitioner wrote a letter to Atty. Felipe
Bartolome, District Collector of Customs, Manila International
Containcr  Port, Burcau of Customs, Manila, requesting the
immecdiate releasce of its shipment alleging that the articles imported
arc for 1ts commissary supplics; which arc exempt from all taxes
under Scction 13 of PD 1590.9

Pctitioner’s April 4, 2005 letter was cndorsed to the Legal
Scrvice of the BOC, which responded to its request for release of the
imported cigarcttes by issuing a Mcmorandum on April 25, 2005
addressed to COC Commissioncr Alberto D. Lina. The April 25, 2005

Mcmorandum simply cxpressed that petitioner is “liable for the

payment of cxcisc tax on all their importation of the subject articlcs,p

7 Exhibit “pF”
8 Par. 10, Facts, JSFI, docket, p. 264.
9 Kxhibit “G”.
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allcged to have been crroncously paid on Junc 25, 200712, July 10,
200713, July 20, 20071, and July 30, 200715,

Howcver, respondent  CIR  failed to act on  the said
administrative claims for rcfund. Hcencee, petitioner filed the instant
Pctition for Review on Junc 24, 2009.

Respondent CIR filed her Answer and interposed the lollowing
Special and Affirmative Defenses:

“4. Petitioner’s alleged claim for refund is subject to

administrative  investigation /examination by the
Burcau;

5. The amount of P10,889,672.72 bcing claimed by
pctitioner as spcecilic taxes allegedly paid on Junc 25,

2007, July 11, 2007 (and) July 20, 2007 and July 30,
2007 was not properly documented;

6. In an action for refund, the burden of proof is on the
taxpaycr to cstablish its right to refund, and failure to
sustain  the burden is fatal to the claim for
rcfund/credit;

7. Claims for refund are construced strictly against the
claimant for the samce partake the nature of cxemption
from taxation (Commissioner of Internal Revenue vs.
Ledesma, 31 SCRA 95) and such, they arc looked upon

with disfavor. Western Minolco Corp. vs. Commissioner of
Internal Revenue, 124 SCRA 1211).716

On the other hand, respondent COC filed his Comment!? on
August 10, 2009.
Therecafter, a Notice of Pre-Trial Conference was issued by the

Court on August 12, 2009, sctting the casc for pre-trial conference on L

12 Kxhibit “R”.

13 EKxhibit “F1¢”,

4 [Xxhibit “PP”.

1> Exhibit “I31313”.

1o Docket, pp. 186.

" Docket, pp. 200-214.
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August 28, 2009. Accordingly, Pctitioner’s Pre-Trial Bricef!® was filed
on August 24, 2009; while Respondent’s Pre-Trial Brief!® was filed on
Scptember 3, 2009.

On November 20, 2009, the partics filed their Joint Stipulation
of Facts and Issucs?0, which the Court approved in a Resolution?!
dated November 26, 2009.  In the samce Resolution, the pre-trial was
considered terminated.

During (rial, pctitioncr presented and formally offered its
documentary and testimonial evidence, and 1in the Resolutions dated
November 10, 201122 and January 26, 201223 Exhibits “B” to
“WWW-3” were admitted as part of petitioner’s documentary cvidence.

On the other hand, respondents’ counscls manifested that they
will not be presenting cvidence. Thus, the partics were granted
thirty (30) days from March 7, 2012, or until April 6, 2012 to submit
their memoranda.2?

On April 2, 201225 and April 10, 201226, the¢ Mcmoranda for
rcspondent CIR and respondent COC  were filed, respectively.

Pctitioner’s Memorandum was filed through registered mail on May 4,%

18 Docket, pp. 217-226.

19 Docket, pp. 234-240.

20 Docket, pp. 260-266.

21 Docket, p. 268.

22 Docket, pp. 897-899.

23 Docket, pp. 912-913.

2% Resolution dated March 23, 2012, docket, p. 917.
’> Docket, pp. 918-929.

20 Docket, pp. 934-960.
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2012.27 Thereafter, the case was submitted for decision on May 195,
2012.28
ISSUES
The partics submitted the following issucs for this Court’s
disposition:

“1. Whether or not the Commissioner of Customs is
merely an agent of the Commissioner of Internal
Revenuce deputized to collect internal revenuc taxes on
imported goods, and thercfore, did not incur any
liability from the collection of the taxes duc;

2. Whcther or not petitioner’s  franchise, Presidential
Dcceree No. 1590, has been amended by Republic Act
No. 9334 in so lar as pctitioner’s exemption from the
payment of specific taxes on all its importations of
cigarcttes, liquor, and wine for its catering and
commissary supplics for intcrnational consumption, is
concerned;

3. Whether or not petitioner’s importations of liquors and
cigarettes form part of its commissary supplics for
intcrnational flights;

4. Whether or not PAL is cntitled to a refund of the
following spccific taxes:

(1) Php 1,909,751.20 paid undcr protest 25 Junc
2007;

(2) Php 2,259,157.44 paid undcr protest on 11 July
2007;

(3) Php 1,899,083.84 paid undecr protest on 20 July
2007; and

(4) Php 4,821,680.24 paid undcr protest on 30 July
2007; or a total amount Php 10,889,672.72

5. Whether or not the specific taxes subject of petitioner’s
claim for refund have actually been paid.”/

27 Pocket, pp. 966-995.
28 Resolution dated May 15, 2012, docket, p. 997.
29 Docket, pp. 264-265.



DIECISION
CTA CASE NO. 7935
Page 11 of 30

THE RULING OF THE COURT

As regards the first issuc, respondent COC avers that it merely
acted for and in bchalf of the CIR in asscssing and collecting excise
tax on imported articles. And where the COC acted on matters within
the scope of his authority, he did not acquirec any right or incurrcd
any liability from the collection of the taxes duc.

On this matter, Scction 2 of Rule 3 of the Revised Rules of Court
cxplicitly provides that cvery action must be prosccuted and defended
in the namec of the real party in interest.

Relevantly, in the casc of Walter Ascona Lee, et al. vs. Hon.
Manuel Romillo, Jr., et al. 39, thc High Court said:

“A rcal party in interest-plaintiff is onc who has a lcgal
right while a real party in interest-defendant is one who
has a correlative legal obligation whose act or omission

violates the legal rights of the former.” (Imphasis
supplied)

In this casc, it may be obscrved that the kind of tax subject of
the instant Petition for Review is cxcisce tax which is imposced under
Title VI of the NIRC. Becing an intcrnal revenue tax, the power to
colleet excise taxes is vested on the CIR.  As for respondent COC, he
was thc onc who collected from petitioner the cexcisce taxes as the
constituted agent of the CIR. Accordingly, both the CIR and the COC
arc real partics in interest-defendants in this casc.  Nevertheless, it

can be noted that the COC may be named as a defendant in this case ﬂ

30 G.R. No. L-60937, May 28, 1988.
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only in his capacity as the constituted agent of the CIR in accordance
with Scction 12(a) of the NIRC of 1997, as amended.

Now as to the determination of whether petitioner complied with
the procedures governing the proper filing of administrative claims for
rcfund, the Court found rclevant the provisions of Scctions 204 and
229 of the NIRC of 1997, as amcnded, which provides for the
procedurc governing the refund or recovery of crroncously collected
internal revenuce taxes. The pertinent portion of Scctions 204 and 229
of the NIRC of 1997, as amcndced rcads:

“SEC. 204. Authority of the Commissioner to Compromise,
Abate and Refund or Credit Taxes. — The Commissioner may —
XXX XXX XXX

“(C) Credit or refund taxes crroncously or illegally
rcceived or penaltics imposced without authority, refund the
valuc of internal revenue stamps when they are returned in
good condition by the purchascer, and, in his discretion, redeem
or changce unuscd stamped that have been rendered unfit for
usc and rcfund their value upon proof of destruction. No credit
or refund of taxes or penalties shall be allowed unless the
taxpayer files in writing with the Commaissioner a claim for
credit or refund within two (2) years after the payment of
the tax or penalty: Provided, however, That a rcturn filed
showing an overpayment shall be considered as a written claim
for credit or refund.”

“SEC.229. Recovery of Tax Erroneously or lllegally
Collected. — No suit or proceeding shall be maintained in
any court for the recovery of any national internal revenue
tax hereafter alleged to have been erroneously or illegally
assessed or collected, or of any pcnalty claimed to have been
collected without authority, or of any sum alleged to have been
cxcessively or in any manncer wrongfully collected, until a
claim for refund or credit has been duly filed with the
Commissioner; but such suit or procceding may be
maintained, whether or not such tax, penalty, or sum has becen
paid undcr protest or duress.

In any case, no such suit or proceeding shall be filed
after the expiration of two (2) years from the date of
payment of the tax or penalty regardless of any
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Pctitioncr avers that RA 9334 did not amcnd pctitioner’s
franchisc insofar as its ecxemption from payment of excise tax on the
wincs and cigarcttes imported by petitioner for intcrnational
consumption is concerncd. Accordingly, pctitioner belicves that it can
still enjoy the exemption granted under its charter and is thus enttled
to a rcfund of the excise tax it allegedly paid on its importation of the
subject articles for international consumption

Howcver, both respondent CIR and COC claim otherwisc.

Respondent CIR alleges that a close rcading of the third
paragraph of Scction 131 of the National Internal Revenue Code, as
amcnded by RA 9334, reveals the unmistakable intent of Congress to
withdraw cxcemptions granted to petitioner under Scction 6 of PD
1590. First, Scction 6 of RA 9334 cmploys the clear and all-
cncompassing phrasc “The provision of any spccial or gencral law to
the contrary notwithstanding.” RA 9334 thercfore repeals any
inconsistent provision whether contained in general or special statucs
like PD 1590, which is petitioner’s franchisc. Sccond, Scction 6 of RA
9334 mandates the collection of excise taxes on all importations of
cigars, cigarclics and liquor without distinction. Said provision
contains no proviso cxempling pctitioner’s importation of said wines
and tobacco products for its commissary and catcring st plics.

Respondent COC hikewise avers that a spcecial statute, as the
term 1s generally understood, 1s one which relates particular things of

a class or to a particular portion or scction of the statute only. Tax }



DISCISION
CTA CASIE NO. 7935
Page 15 of 30

Laws trcat of a special subject, ie. taxcs. As such, tax laws arc
spccial laws.  And a perusal of RA 9334 revceals that it trecats of only
onc subjcct — tax, or specifically, excisce tax. The oft-repeated rule 1s
clecar — on a spccific matter, the special law shall prevail over the
general law, which shall be resorted to only to supply deficiencies in
the former.  In the instant case, RA 9334 is the spcecial and later law
that governs the imposition of cxcisc taxces on alcoholic and tobacco
products.  Scction 13 of RA 9334, in no unccrtain terms, revoked
pctitioner’s exemption under PD 1590 when it categorically required
the payment of the applicable taxes, dutics, charges, including cxcisc
taxes on all importation of cigars and cigarcttes, distilled spirits,
fcrmented liquors, and wines into the Philippines, cven if destined for
tax and duty-freec shops.

Furthermore, respondent COC alleges that Congress intended to
subjcct the importations of cigars and cigarcties, distilled spirits,
fermented hquors, and wines into the Philippines to taxes and dulics,
including cxcisc taxcs. The statement “the provision of any spccial or
general law Lo the contrary notwithstanding”, couched with the
repcaling clausc of the statute, strongly manifests the intent of
Congress to amend any special or gencral law inconsistent with it like
PD 1590. For clearly, the exemption granted to pctitioner under the
former cnactment is inconsistent and irrcconcilable with the more

recent law — RA 9334. &
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On the issuc of whether or not Scction 6 of RA 9334 repcaled
the exemption granted to petitioner under PD 1590, the Court cites
Scction 6 of RA 9334, to wit:

“Scection 6. Scction 131 of the National Internal
Revenue Code of 1997, as amendced, is hereby amended to
rcad as follows:

Scction 131. Payment of Excise Taxes on Imported Articles. —

(A) Person Liable. — Excisc taxes on imported articles shall be
paid by the owner or importer to the Customs Officers,
conformably with the regulations of the Department of
finance and before the release of such articles [rom the
customshouse, or by the person who is found in
posscssion of articles which arc exempt rom excisc taxes
other than those legally entitled to exemption.

In the case of tax-frec articles brought or imported into
the Philippines by persons, cntitics, or agencics exempt
from tax which arc subscquently sold, transferred or
cxchanged in the Philippines to non-cxempt persons or
cntitics, the purchasers or recipients shall be considered
the importers thereof, and shall be Liable for the duty and
internal revenuce tax due on such importation.

The provision of any special or general law to the
contrary notwithstanding, thc importation of cigars and
cigarcttes, distilled spirits, fermented liquors and wines
into the Philippines, even if destined for tax and duty-free
shops, shall be subject to all applicable taxes, duties,
charges, including cexcise taxes duc thercon. This shall
apply to cigars and cigarcttes, distilled spirits, fermented
liquors and wincs brought dircctly into the duly chartered
or legislated freeports of the Subic Special Economic and
Freeport Zone, crecated under Republic Act No. 7227; the
Cagayan Spccial Economic Zonc and Freceport, created
undcr Republic Act No. 7922; and the Zamboanga City
Spccial Economic Zone, crecated under Republic Act No.
7903, and such other freeports as may hereafter be
cstablished or crcated by law: Provided, f[urther, That
importations of cigars and cigarcttes, distilled spirits,
fcrmented  liquors and wines made directly by a
government-owned and operated duty-free shop, like the
Duty-Free Philippines (DFP), shall be cxempted from all
applicable dutics only: Provided, still further, That such
articles dirccetly imported by a government-owned and
opcrated duty-{ree shop, like the Duty-Frec Philippincs,
shall be labeled 'duty-free’ and 'not for resale': Provided,
finally, That the removal and transfer of tax and duty-frec #
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goods, products, machincry, cquipment and other similar
articles other than cigars and cigarcttes, distilled spirits,
fermented liquors and wines, from onc freeport to another

freeport, shall not be dcemed an introduction into the
Philippinc customs territory.” (Emphasis supplied)

There i1s nothing in the above-quoted provision which would
show that thc exemptions granted to petitioner under PD 1590 arc
alrcady rcpealed.

It is truc that Scction 6 of RA 9334 states the all-cncompassing
phrasc “the provision of any spccial or general law to the contrary
notwithstanding”. Howcver, such phrasc cannot be considered as an
cxpress repeal of the exemptions granted under petitioner’s [ranchisce
becausce it fails to specifically identify PD 1590 as onc ol the acts
intended to be repealed.  As laws arc presumed to be passcd with
deliberation and with knowledge of all existing oncs on the subject, it
is logical to conclude that in passing a statute, it is not intended to
interfere with or abrogate a former law rclating to the same subject
matter, unless the repugnancy between the two is not only
irrcconcilable but also clecar and convincing as a result of the language
uscd, or unless the latter Act fully embraces the subject matter of the
carliecr. It 1s a cardinal rulc 1in statutory construction that implicd
rcpeals arc disfavored and will not be so declared unless the intent of
the legislators 1s manifest.3!  Thus, all doubts must be cxerted in

order to harmonize and give cllect to all laws on the subject.32 %

3V Tan, et al., vs. Perena, G.R. No. 149743, IFebruary 18, 2005.
32 Agpalo, Statutory Construction, 2003 Edition, pp. 405.
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In this casc, thc Court finds no rcpugnancy between the
provisions of PD 1590 and Scction 131 of the NIRC of 1997, as
¢ —:ndced by RA 9334. In fact, Section 131 actually recognized the
cxistence of cntitics that arc legally cntitled to cxemption, such as
herein petitioner.  The pertinent portion of Scction 131 reads:

“Scction 131. Payment of Excise Taxes on Imported Articles. —

(A} Person Liable. — Excisc taxcs on imported articles shall be

paid by thc owner or importer to the Customs Officers,
conformably with the regulations of the Department of
finance and bcefore the release of such articles from the
customshouse, or by the person who is found in
possession of articles which are exempt from excise taxes
other than those legally entitled to exemption.”
(Emphasis supplied)

Since no irrcconcilable repugnancy cxist between the provisions
of PD 1590 and RA 9334, thc same should be interpreted in harmony
with onc another in order to give cffect to all laws on the subject. In
this regard, the rules of statutory construction dictate that on a
specific matter, the special law shall prevail over the gencral law,
which shall be resorted to only to supply deficiencics in the former. In
addition, where there are two statutes, the earlier special and the later
general — the terms of the genceral broad cnough to include the matter
provided for in the spccial — the fact that onc is special and the other
i1s gencral crecates a presumption that the special 1s to be considered

as rcmaining an cxception to the gencral, onc as a gencral law of the

land, the other as the law of a particular casc.?3 #

33 Commissioner of Internal Revenue vs. Philippine Airlines, G.R. No. 180066, July 7,
2009.
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Let it be noted that PD 1590 is a special law which governs the
franchisc of pctitioner.  Significantly, in the casc of Commissioner of
Internal Revenue vs. Central Luzon Drug Corporation3?, the High Court
classificd the Tax Code as a gencral law, the pertinent portion of
which rcads:

“Sixth and last, RA 7432 is a spccial law that should

prevail over the Tax Code -- a general law. % x x [T|he rule

1s that on a specific matter the special law shall prevail over

the gencral law, which shall be resorted to only to supply

deficiencies in the former.” In addition, ‘|wlhere there are two

statutes, the carlier special and the later general -- the terms

ol the general broad cnough Lo include the matter provided

for in the special -- the fact that one is special and the other

1s general creates a presumptlion that the speaial is to be

considered as remaining an cxception to the general, once as a

general law of the land, the other as the law of a particular

casc.” ‘It is a canon of slatutory construction that a later

statute, general in its terms and not cxpressly repealing a

prior spccial statute, will ordinarily not affect the special

provisions ol such carlicr statute.” (Emphasis supplied)

Accordingly, between the provisions of PD 1590, which, among
othcrs, specifically provides for petitioner’s tax cxcemption on its
importation of commissary supplics for international consumption, as
against the provisions of the NIRC of 1997, as amended by RA 9334,
which 1s a gencral law, the former necessarily prevails.

In view of respondent’s failure to show the clear intent of the
legislaturce to repeal the exemption granted to petitioner under PD
1590, the Court shall now proceed in determining whether petitioner

1s entitled to be refunded of the amount claimed on the basis of the

cxemptions granted under its charter. P

3 G.R. No. 159647, April 15, 2005.
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The Court finds relevant the pertinent portions of Section 13 of
PD 1590, which rcad:

“Scction 13. In consideration of the franchise and
rights hereby granted, the grantee shall pay to the Philippine
Government during the life of this franchise whichever of
subscctions (a) and (b) hercunder will result in a lower tax:

(a) The basic corporate income tax bascd on the grantee's
annual nct taxable income computed in accordance with the
provisions of the National Internal Revenue Code; or

(b) A franchisc tax of two per cent (2%) of the gross revenuces
derived by the grantee from all sources, without distinction
as to transport or nontransport opcrations; provided, that
with respect to international air-transport scrvice, only the
gross passcnger, mail, and frcight revenuces from its outgoing
flights shall be subject to this tax.

The tax paid by the grantee under either of the above
alternatives shall be in lieu of all other taxes, duties,
royalties, registration, license, and other fees and
charges of any kind, nature, or description, imposed,
levied, established, assessed, or collected by any
municipal, city, provincial, or national authority or
government agency, now or in the future, including but not
limited to the following:

XXX XXX XXX
2. All taxes, including compensating taxes, dutics, charges,
royaltics, or fces duc on all importations by the grantee of
aircraflt, cngines, cquipment, machinery, sparc parts,
accessorics, commissary and catering supplies, aviation
gas, fucl, and oil, whether refined or in crude form and other
articles, supplies, or materials; provided, that such
articles or supplies or materials are imported for the use
of the grantee in its transport 1d transport operations
and other activities incidental thereto and are not locally
available in reasonable quantity, quality, or price;”
(Emphasis supplied)

In other words, pctitioner may be exempted {rom paying all
taxcs, including compensating taxces, dutics, charges, royaltics, or fees

duc on all importations by pctitioner of commissary and Catcring/_
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supplics and other articles, supplics, or matcrials upon ayment
under cither of the above-mentioned alternatives, provided that:
1. Such articles, supplics or matcrials arc imported
for the usc of the grantce in its transport and
non-transport opcrations and other activitics
incidental thereto; and
2. They arc not locally available in rcasonable
quantity, quality or pricc.
Let it be noted that Scction 22 of RA 9337, which took cffect on
July 1, 2005, abolished the franchise tax provided under pctitioner’s
charter and subjccted petitioner to corporate income tax and VAT.
Ncvertheless, the same Scction provides that petitioner shall otherwise
rcmain exempt from any taxcs, dutics, royaltics, registration, licensce,
and othcer fees and charges, as may be provided by their respective
franchisc agrcement.
Scction 22 of RA 9337 rcads:

“SEC. 22. Franchises of Domestic Airlines. - The

provisions of P.D. No. 1590 on the franchise tax of Philippinc
Airlines, Inc., R.A. No. 7151 on the franchisce tax of Cebu Air,
Inc., R.A. No. 7583 on the franchise tax of Aboitz Air
Transport Corporation, R.A. No. 7909 on the franchisc tax of
Pacific Airways Corporation, R.A. No. 8339 on the franchise
tax of Air Philippincs, or any other franchise agrecement or
law pertaining to a domestic airline to the contrary
notwithstanding:

(A) The franchisc tax is abolished;

(B) The franchisce shall be liable to the
corporate income tax; }
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(C) The franchisce shall register for valuc-
added tax under Secction 236, and (o
account under Title IV of the National
Internal  Revenue Code of 1997, as
amended, for valuc-added tax on its sale of
goods, propertly or scrvices and its lease of
property; and

(D) The franchisce shall otherwisce remain
cxempt from any taxes, dutics, royaltics,
registration, license, and other fees and
charges, as may bc provided by their
respective franchise agreement.”

Conscquently, petitioner is only left with one option, which is to
pay its basic corporatc income tax, the payment of which shall be in
licu of all taxes with the cexception of VAT, subject to certain
conditions as may be provided under pctitioner’s charter.

To substantiate its claim, petitioner presented its Annual
Income Tax Rcturn 3> for the fiscal year ended March 31, 2008,
showing that it filed its Income Tax Rcturn for fiscal ycar 2008.
Petitioner likewise presented its Certificate of VAT Registration3® and
its VAT Rcturn for the fourth quarter of fiscal ycar ended March 31,
2008 to prove that it accounted for the value-added tax on its sales of
goods, property or scrvices and its leasc of property for the fiscal ycar
2008.37

As rcegards its payment of the cxcisce tax on imported articles

claimed for refund, petitioner submitted copics of Informal Import

Dcclaration Entriecs, Official Receipts issucd by the Burcau ()f%

35 [ixhibits “O00”, “O00-17, “O00-27, “O00-37, and “000-4”.
30 Exhibit “PPP”.
37 Exhibit “RRR”.
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pcrusal of the Authority to Release Imported Goods issued by the CIR
would show that the subject imported articles will be used exclusively
for international in-flight consumption.

Now, as to the requircment that the subject imported articles
arc not locally available in rcasonable quantity, quality or price,
rcspondent CIR argucd that pctitioner failed to prove the same.
According to respondent CIR, no independent and credible evidence
was prescnted to prove this matter. It is highly sclf-serving for
pctitioner’s very own cmployce to certify that the imported products
arc not locally available in rcasonable quantity, quality and pricc.
Furthcermore, the study on prices is not comprchensive in nature.

[For its part, pctitioner prescented the testimony of Mr. Victor
Santos, the Assistant Vice President in charge of the Catering and In-
flight Sub-department of pctitioner PAL.  In his Judicial Affidavit39,
Mr. Santos stated that PAL imported alcoholic products becausce the
importation of said products is chcaper than buying them locally, and
in the casc of cigarcttes, there arc no local supplicrs or dealers big
cnough to supply the various forcign brands of cigarctics PAL is
importing, and if cver there arce, the sclling prices of those local
dcalers would dcefinitely be higher than PAL’s cost of importing the
cigarcttes.  This is further supported by a tabulation made by Mr.

Santos comparing the cost of importing the subjcct articles and Lhc%

39 [Exhibit “WWW?”,
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cost of purchasing them locally?9, the invoices issued to PAL for its
purchasc of the subject articles?!, the Price List for 2005 of Duty Free
Philippincs?? and the 200573 and 2006 Price List issucd by the
Philippinc Winc Mcrchants corresponding to the same articles subject
of this claim for rcfund.

Upon cxamination of the items on the tabulation madce by Mr.
Santos, it can be noticed that the 2005 Price List of Duty Free
Philippincs? failed to provide the prices for the articles Mild Scven
Cigarctte, West King Size Cigarcettes, Davidoff Lights, Piper Heidsieck,
Salem M King Cigarctte, Winston Red King Size, Winston Lights King
Size, Davidoll Classic Lights, Carlos I, Remy Martin XO, Remy Martin
VSOP, J&B Rarc, JW Black Labcl and Cultltly Sark. Ncvertheless, the
local prices for Carlos I, Remy Martin XO, Remy Martin VSOP, J&B
Rare, JW Black Labcl, Jack Danicls and Cutty Sark arc reflected in
the 200576 and 20067 Philippinc Winc Mcrchants’ price list.

As to the importation of the forcgoing brands of cigarcttes, Mr.
Santos admitted that the cost of locally buying the same product for
the samc year cannot be cstablished since no price thercof is available
for Duty Frce Philippines in 2005 as well as in the Philippine Wine

Mcrchants Price Lists, which contain only the prices for wines.  Mr. %

0 [ixhibit “WWW-27,

1 [Exhibits “J-27, “L.-27, “M-27, “N-27, “P-27, “1313-27, “I.1.-2”, “NN-27, “WW-27, “YY-2”
and “Z7Z-27.

12 FExhibit “TTT”.

3 [Exhibit “UUU”.

+ [Exhibit “VVV”,

45> Exhibit “T'T'T”.

40 Jexhibit “UUU”.

7 Exhibit “VVV”,
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strictissimi juris against the person or cntity claiming the refund.s!
However, petitioner was able to discharge such burden of prool as
rcgards the duly substantiated portion of its excise tax paid on the
subject importations.  Hence, the instant claim for tax rcfund of
pctitioner’s crroncously paid cxcise tax should be granted but only in
the amount of P1,508,991.84.

WHEREFORE, prcmiscs considercd, the instant Petition for
Review 1s hereby PARTIALLY GRANTED. Accordingly, respondents
arc ORDERED (o REFUND in favor of petitioner the amount of ONE
MILLION FIVE HUNDF™D EIGHT THOUSAND NINE HUNDRED
NINETY-ONE PESOS AND 84/100 (P1,508,991.84), rcprcsenting
pctitioner’s crroncously paid cxcisce tax on Junc 25, 2007, July 20,
2007, and July 30, 2007.

SO ORDERED.

A A—

AN TUIA R. COTANGCO- MANALASTAS
Associate Justice

WE CONCUR:

(Retired)
LOVELL R. B2 A OLGA PALANCA-ENRIQUEZ
1 1 Associate Justice

S Commissioner of Inlernal Revenue vs. S.C. Johnson & Son, Inc., G.R. No. 127105,
June 25, 1999,
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ATTESTATION
[ attest that the conclusions in the above Decision were reached
in consultation before the case was assigned to the writer of the

opinion of the Court’s Division.

stice
hairperson

CERTIFICATION
Pursuant to Section 13, Article VIII of the Constitution and the
Division Chairperson’s Attcstation, it is hcereby certified that the
conclusions in the above Decision were rcached in consultation before

the casc was assigned to the writer of the opinion of the Court.

Hernity C.Qniite e
JUANITO C. CASTANEDA) JR.
Actling Presiding Justice



