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In the assailed Decision?®, this Court held that it has no jurisdiction
over the present petition, deeming it premature. Petitioner filed a
judicial appeal following its receipt of Regional Director Esmeralda M.
Tabule’s (RD Tabule’s) Letter dated 27 December 2019° (Denial
Letter), which denied petitioner’s Request for Reconsideration’ filed
before the Office of the Commissioner (OCIR). Such denial was made
without approval or proof of delegated authority from respondent.
Consequently, there is still no “final decision” reviewable by this Court.

This Court noted that petitioner’s only recourse is to await
respondent’s final decision on its administrative appeal, as it clearly
opted for the second remedy, i.e., to await respondent’s final decision
and appeal the said decision before the Court of Tax Appeals (CTA)
within thirty (30) days from receipt thereof (instead of the first remedy,
i.e., to appeal to the CTA within 30 days from the date of receipt of RD
Tabule’s Denial Letter).

In the instant MRS®, petitioner insists that this Court has
jurisdiction over the present petition as RD Tabule’s Denial Letter
constitutes a clear and explicit denial of petitioner’s administrative
appeal, and as such, should be treated as respondent’s final decision,
making it appealable to this Court. Additionally, petitioner points out
that respondent admitted that RD Tabule’s Denial Letter pertains to the
pending Request for Reconsideration filed before the OCIR. This
admission, according to petitioner, qualifies as an exercise of
respondent’s delegated authority.

Petitioner also argues that the case records clearly show that the
relaxation of the rule on exhaustion of administrative remedies is
warranted. In support of this argument, petitioner asserts that the
exhaustion of administrative remedies may be dispensed with because
its right to due process was violated.

Specifically, petitioner claims that the Bureau of Internal Revenue
(BIR) failed to issue a new Letter of Authority (LOA), authorizing
Revenue Officer Cynthia O. Nedamo (RO Nedamo), under the
supervision of Group Supervisor Ma. Afrecy L. Barbiran (GS Barbiran)i

Supra at note 3.

Exhibit “P-35", Division Docket, Volume I, p. 358; Exhibit “R-7”, BIR Records, p. 802.
Exhibit “P-32", id., pp. 350-355.

Supra at note 1.
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the OCIR pursuant to Revenue Administrative Order (RAO) No. 03-14%,
as amended by RAO No. 04-17.*° The BIR Records also bear out a Letter-
Reply dated og June 2020 issued by RD Catapia, informing petitioner
that “[the 2012 tax docket with eLA No. 201000076259 dated
o5 September 2013] will be forwarded to the Tax Appellate Division to
properly facilitate [petitioner’s] request for reconsideration...”.

Considering that petitioner’s administrative appeal is still pending
before the OCIR, and consistent with Section 3 of Revenue Regulations
(RR) No. 12-99%, as amended by RR No. 18-2013%, which clearly provides
that the CIR decides the administrative appeal from the decision of the
duly authorized representative, RD Tabule’s decision cannot be deemed
as respondent’s decision without evidence that she was duly authorized
to issue it on respondent’s behalf. In fact, it is void for being ultra vires.
Therefore, petitioner’s management erroneously regarded RD Tabule’s
Decision as equivalent to a denial from respondent.

Notably, even though respondent acknowledged the existence
and due execution of RD Tabule’s Decision in the JSFI*4, this does not
imply that respondent ratified or delegated authority to RD Tabule to
act on his or her behalf. In fact, in respondent’s Answer, they
categorically disputed petitioner’s claim that RD Tabule’s decision
constitutes a final decision appealable before this Court.

[t is worth mentioning that respondent cannot be estopped from
denying RD Tabule’s authority to issue the Denial Letter on his or her
behalf. In matters of taxation, the government cannot be estopped by
the mistakes, errors or omissions of its agents, for upon it depends the
ability of the government to serve the people for whose benefit taxes are

collected.? i

Organization and Functions of the Regional Offices, Its Divisions & Sections and Revenue District
Offices.

0 Amendment of Revenue Administrative Order (RAO) No. 3-2014 dated November 3, 2014 Defining
the Functions of the Offices of the Regional Director and Assistant Regional Director.

BIR Records.

Implementing the Provisions of the National Internal Revenue Code of 1997 Governing the Rules
on Assessment of National Internal Revenue Taxes, Civil Penalties and Interest and the Extra-
Judicial Settlement of a Taxpayer's Criminal Violation of the Code Through Payment of a Suggested
Compromise Penality.

Amending Certain Sections of Revenue Regulations No. 12-99 Relative to the Due Process
Requirement in the Issuance of a Deficiency Tax Assessment.

Supra at note 10.

Commissioner of Internal Revenue v. Nippon Express (Phils.) Corporation, G.R. No. 212920,
16 September 2015.
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Relatedly, Section 13 of the NIRC of 1997, as amended, states:

SEC. 13. Authority of a Revenue Officer. — Subject to the rules and
regulations to be prescribed by the Secretary of Finance, upon
recommendation of the Commissioner, a Revenue Officer assigned to
perform assessment functions in any district may, pursuant to a
Letter of Authority issued by the Revenue Regional Director,
examine taxpayers within the jurisdiction of the district in order to
collect the correct amount of tax, or to recommend the assessment of
any deficiency tax due in the same manner that the said acts could
have been performed by the Revenue Regional Director himself.*?

However, while the law explicitly requires a valid LOA to be
addressed to an RO before an examination of a taxpayer’s books (and
subsequently recommend the issuance of an assessment), the law does
not specifically require the same for purposes of issuing a
recommendation towards the FDDA.

Evidently, the above-discussed LOA requirement pertains to the
stage of the administrative proceedings where the RO and GS would
conduct an audit of the books of accounts and other accounting records
of the taxpayer after the filing of the latter’s tax returns, and ultimately

recommend the issuance of a Preliminary Assessment Notice (PAN) and
an FLD/FAN.

Alternatively stated, a valid LOA is necessary for all the stages of
the administrative proceedings until the issuance of the FAN. It does
not envision a situation where areinvestigation will have to be

conducted to arrive at a final decision upon an administrative protest to
the FAN (to be set forth in an FDDA).

Moreover, even assuming that an LOA is required to conduct the
reinvestigation, its absence would only invalidate the resulting decision,
such as the FDDA. The Supreme Court elucidated the relevant
distinctions in the case of Commissioner of Internal Revenue v. Liquigaz
Philippines Corporation® (Liquigaz) where it held7

Emphasis supplied and italics in the original text.
8 G.R. Nos. 215534 and 215557, 18 April 2016; Citations omitted, emphasis supplied and italics in
the original text.
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A void FDDA does not ipso facto
render the assessment void.

In resolving the issue on the effects of a void FDDA, it is
necessary to differentiate an ‘assessment’ from a “decision.” In St.
Stephen’s Association v. Collector of Internal Revenue, the Court has
long recognized that a “decision” — differs from an “assessment,” to
wit:

In the first place, we believe the respondent court

erred in holding that the assessment in question is the
respondent Collector’s decision or ruling appealable to it,

and that consequently, the period of thirty days prescribed
by Section II of Republic Act No. 1125 within which petitioner
should have appealed to the respondent court must be
counted from its receipt of said assessment. Where a
taxpayer questions an assessment and asks the Collector to
reconsider or cancel the same because he (the taxpayer)
believes he is not liable therefor, the assessment becomes a
“disputed assessment” that the Collector must decide, and
the taxpayer can appeal to the Court of Tax Appeals only
upon receipt of the decision of the Collector on the disputed
assessment, in accordance with paragraph (1) of Section 7,
Republic Act No. 1125, conferring appellate jurisdiction upon
the Court of Tax Appeals to review “decisions of the Collector
of Internal Revenue in cases involving disputed assessment...”

The difference is likewise readily apparent in Section 7 of R.A.
1125, as amended, where the CTA is conferred with appellate
jurisdiction over the decision of the CIR in cases involving disputed
assessments, as well as inaction of the CIR in disputed assessments.
From the foregoing, it is clear that what is appealable to the CTA
is the “decision” of the CIR on disputed assessment and not the
assessment itself.

An assessment becomes a disputed assessment after a taxpayer
has filed its protest to the assessment in the administrative level.
Thereafter, the CIR either issues a decision on the disputed
assessment or fails to act on it and is, therefore, considered denied.
The taxpayer may then appeal the decision on the disputed
assessment or the inaction of the CIR. As such, the FDDA is not the
only means that the final tax liability of a taxpayer is fixed,
which may then be appealed by the taxpayer. Under the law,
inaction on the part of the CIR may likewise result in the finality of a
taxpayer’s tax liability as it is deemed a denial of the protest filed by
the latter, which may also be appealed before the CTA/
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Clearly, a decision of the CIR on a disputed assessment
differs from the assessment itself. Hence, the invalidity of one
does not necessarily result to the invalidity of the other— unless
the law or regulations otherwise provide.

The Court, however, finds that the CTA erred in concluding
that the assessment on EWT and FBT deficiency was void because the
FDDA covering the same was void. The assessment remains valid
notwithstanding the nullity of the FDDA because as discussed
above, the assessment itself differs from a decision on the
disputed assessment.

As established, an FDDA that does not inform the taxpayer in
writing of the facts and law on which it is based renders the decision
void. Therefore, it is as if there was no decision rendered by the CIR.
It is tantamount to a denial by inaction by the CIR, which may still be
appealed before the CTA and the assessment evaluated on the basis of
the available evidence and documents. The merits of the EWT and
FBT assessment should have been discussed and not merely brushed
aside on account of the void FDDA.

To recapitulate, a “decision” differs from an “assessment”
and failure of the FDDA to state the facts and law on which it is
based renders the decision void—but not necessarily the
assessment. Tax laws may not be extended by implication beyond the
clear import of their language, nor their operation enlarged so as to
embrace matters not specifically provided.

Clearly, a decision on a disputed assessment is distinct from the
assessment that preceded it. Hence, in consideration of the foregoing,
the invalidity of one would not necessarily result in the invalidity of the
other.

In the instant case, it is undisputed that Revenue Officer
Abolhasan Balindong (RO Balindong) and Group Supervisor Saripoden
Bantog (GS Bantog) examined petitioner’s books of accounts and other
accounting records and recommended the issuance of the PAN* and ,

the FLD/FAN* (FLD/FAN) under the validly issued LOA dated /

» Exhibit *“P-25”, Division Docket, Volume 1, pp. 333-

3-334; Exhibit “R-3”, BIR Records, pp. 124-125.
30 Exhibit “P-28"/Exhibits “R-4" and “R-4-a” to “R-4-d”

3
d”, supra at note 16.
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However, the same should not invalidate the FLD/FAN
previously issued against petitioner. To be clear, the FDDA dated
20 April 20174, signed by then OIC-RD Balatero, which was issued upon
the recommendation of RO Nedamo, is not for an assessment but for a
decision on a disputed assessment. In any case, applying the precepts in
the Liquigaz case, a void FDDA would notipso factorender the
assessment void.

Petitioner anchors its position on the Supreme Court’s
pronouncements in Commissioner of Internal Revenue v. McDonald’s
Philippines Realty Corp.4*, which explored the purpose of the LOA:

To comply with due process in the audit or investigation
by the BIR, the taxpayer needs to be informed that the revenue
officer knocking at his or her door has the proper authority to
examine his books of accounts. The only way for the taxpayer to
verify the existence of that authority is when, upon reading the LOA,
there is a link between the said LOA and the revenue officer who will
conduct the examination and assessment; and the only way to make
that link is by looking at the names of the revenue officers who are
authorized in the said LOA. If any revenue officer other than those
named in the LOA conducted the examination and assessment,
taxpayers would be in a situation where they cannot verify the
existence of the authority of the revenue officer to conduct the
examination and assessment. Due process requires that taxpayers
must have the right to know that the revenue officers are duly
authorized to conduct the ~~amination and assessment, and this
requires that the LOAs must contain the names of the authorized
revenue officers. In other words, identifying the authorized revenue
officers in the LOA is a jurisdictional requirement of a valid audit or
investigation by the BIR, and therefore of a valid assessment.

Petitioner’s reliance on the above ruling is misplaced.

As previously established, the reinvestigation is conducted in
connection with a taxpayer’s protest against the FLD/FAN. As
exemplified by the very fact that there is already an FLD/FAN, the said
reinvestigation procedures occur subsequent to the issuance of the
assessment. /

4 Exhibit “P-317/Exhibit “R-6", supra at note 17.
2 G.R. No. 242670, 10 May 2021; Emphasis and underscoring supplied.










