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DECISION

COTANGCO-MANALASTAS, J.:

This is a Pctition for Review filed by petitioner Winebrenner &
Inigo Insurancce Brokers, Inc. on April 15, 2011 to scek the issuance of
a tax credit certificate (TCC) in the amount of P5,646,202.00, allcgedly
representing  its  cxcess and unutilized creditable income taxcs
withheld for taxable year 2008.

FACTS

Petitioner 1s a domestic corporation duly organized and existing
undcr Philippine laws, with principal office at 8%t Floor, 88 Corporate
Center, Scdeno corner Valero Strects, Salcedo Village, Makati City.!

It 1s registered with the Burcau of Internal Revenue (BIR) and was/,

UExhibit “B”.
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issued Tax Identification Number (TIN) 000-151-714-000 and BIR
Ccrtificate of Registration No. 9RC0O000185715.?

Respondent Commissioner of Internal Revenue is the head of
the Burcau of Internal Rcevenue empowcered to perform the duties of
said office including, among others, the power to decide, approve and
grant rcfunds or tax credits of erroneously or excessively paid taxes.
She holds office at the BIR National Office Building, Diliman, Quczon
City, Mctro Manila.

On April 15, 2009, petitioner filed its Annual Income Tax Return
(ITR) for taxable ycar 2008.3 Pctitioner chose to be issued a tax credit
ccrtificate for its excess and unutilized CWT.

Petitioner likewisc filed amended Annual Income Tax Returns
for 2008 on May 15, 2009 and April 15, 2010.4

On April 14, 2011, petitioner filed with the BIR its
administrative claim for refund or issuance of TCC for its alleged
cxcess and unutilized CWT in 2008 in the amount of P5,646,202.00.5

Due to inaction of respondent on petitioner’s claim for refund or
1ssuance of TCC, pctitioner filed the instant Petition for Review on
April 15, 2011.

In her Answer® filed on June 3, 2011, respondent averred the

following Special and Affirmative Defenses: //

* Exhibit "A™.

* Exhibit “N™.

' Exhibits “M™ and “O”; Par. 2, Joint Stipulation of Facts, Joint Stipulation of Facts and Issues, docket,
p. 114.

* Exhibits “EE” and “FF”.

° Docket, pp. 86-88.
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“3.  She reiterates and replecads the preceeding
paragraphs of this answer as part of her Special and
Affirmative Defenses;

4. Pctitioner’s claim for refund is stll subject
to the administrative routinary invcestigation/
examination by the respondent’s Burcau;

S. Taxces paid and collected are presumed to
have been made in accordance with law and
implementing regulations, hence, not refundable.

6. Petitioner’s claim for refund/issuance of
tax credit in the amount of Php5,646,202.00, as
alleged excess and unutilized creditable income taxcs
withheld for taxable ycar 2008 were not fully
substantiated by proper documentary evidence, such
as, but not limited to certificates of income taxes
withhceld at source.

7. Pctitioncer failed to prove that the amount
of Php5,646,2C~ 00, as alleged excess and unutilized
creditablc income taxcs withheld for taxable year 2008
was included as part of its gross income for taxable
year 2008 and the same was not utilized in payment of
its income tax liability for the succceding taxable
quarters/ycars;

8. Petitioner has already exercised its option
to carry-over to the succeeding taxable quarters/years
the subject of its claim, pursuant to Scction 76 of the
1997 Tax Codc.

9. Petitioner failed to prove that the amount
subject of its claim was rcmitted in full to the BIR.

10.  Petitioner failed to comply with the
requircments prescribed under Section 76 of the 1997
Tax Code.

11. Assuming but without admitting that
petitioner 1s cntitled to tax refund, it is incumbent
upon the latter to show that it has complied with the
provisions under Sections 204 in relation to Section 230
(now 229) of the Tax Code. Otherwise, its failure to
prove the samc is fatal to its claim for refund. /{
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12.  Claims for refund arc construed strictly
against the claimant for the samc partake the nature
of exemption from taxation (Commissioner of Internal
Revenue vs. Ledesma, 31 SCRA 95) and as such, thcy
are looked upon with disfavor (Western Minolco Corp
vs. Commissioner of Internal Revenue, 124 SCRA 121).”

A Notice of Pre-Trial Conference? dated June 21, 2011 was sent
to the parties, sctting the case for pre-trial confercnce on July 14,
2011 and requiring both parties to be present at the pre-trial and to
file with the Court at least thrce (3) days before the date of the pre-
trial their pre-trial bricfs.

In compliance with the said Notice, respondent’s Pre-Trial Brief®
and pectitioner’s Pre-Trial Bricf® were filed on July 11, 2011. On July
27, 2011, the partics filed their Joint Stipulation of Facts and
[ssues.10

During trial, petitioner presented its  testimonial  and
documentary cvidence.  Respondent’s counscl, on the other hand,
manifested that he will not present any cvidence.

On August 1, 2012, this Court i1ssucd a Resolution submitting
the casc for decision, considering pctitioner’s Mcemorandum filed on

June 14, 2012 and respondent’s Memorandum filed on July 24, 2012.%

7 Docket, p. 90.

* Docket. pp. 100-102.
’ Docket, pp. 91-99.

" Docket, pp. 113-116.



DECISION
CTA CASE NO. 8277
Page 5 of 18

STATEMENT OF ISSU™3
The parties submitted the following issues!! for this Court’s
resolution:

“A. WHETHER OR NOT THE INCOME PAYMENTS
FROM WHICH THE 2008 CREDITABLE
WITHHOLDING TAX SOUGHT TO BE
REFUNDED/ISSUED TAX CREDIT CERTIFICATE
WERE WITHHELD WERE INCLUDED AS PART OF
PETITIONER’S GROSS INCOME FOR TAXABLE YEAR
2008.

B. WHETHER OR NOT PETITIONER HAS EXCESS
AND UNUTILIZED CREDITABLE WITHHOLDING TAX
FOR TAXABLE YEAR 2008 IN THE AMOUNT OF
PHP5,646,202.00.

C. WHETHER OR NOT PETITIONER CARRIED-OVER
TO THE SUCCEEDING TAXABLE QUARTERS OR
YEARS THE CLAIMED EXCESS AND UNUTILIZED
CREDITABLE WITHHOLDING TAX FOR TAXABLE
YEAR 2008 AND APPLIED THE SAME IN PAYMENT OF
ITS INCOME TAX LIABILITY FOR THE SUCCEEDING
TAXABLE QUARTERS OR YEARS.

D. WHETHER OR NOT PETITIONER’S CLAIM FOR
REFUND OF EXCESS AND UNUTILIZED CREDITABLE
WITHHOLDING TAX FOR TAXABLE YEAR 2008 IN
THE AMOUNT OF PHP5,646,202.00 AS WELL AS
FULL REMITTANCE THEREOF TO THE BUREAU OF
INTERNAL REVENUE WERE DULY SUBSTANTIATED
BY PROPER DOCUMENTARY EVIDENCE.

E. WHETHER OR NOT PETITIONER COMPLIED WITH
THE REQUIREMENTS UNDER SECTION 76 OF THE
1997 TAX CODE, IN RELATION TO SECTIONS 204
AND 229 OF THE SAME CODE, AND IS ENTITLED TO
THE CLAIMED REFUND OR ISSUANCE OF A TAX
CREDIT CERTIFICATE IN THE SUM OF
PHP5,646,202.00 AS EXCESS CREDITABLE
WITHHOLDING TAX FOR TAXABLE YEAR 2008.” L

"' Docket, pp. 115-116.
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DISCUSSION/RULING

The foregoing issucs boil down to the question of whether or not
petitioner is entitled to an issuance of tax credit certificate in the
amount of P5,646,202.00, rcpresenting alleged excess and unutilized
creditable withholding tax for taxable ycar 2008.

Pertinent to the resolution of the issuc is Section 76 of the
National Internal Rcvenuc Code (NIRC) of 1997, which 1s quoted
hereunder for ready reference, to wit:

“‘SEC. 76. Final Adjustment Return. — Every
corporation liable to tax under Section 27 shall file a final
adjustment return covering the total taxable income for
the preccding calendar or fiscal year. If the sum of the
quartcrly tax payments made during the said taxable year
is not equal to the total tax due on the entire taxable
incomc of that year, the corporation shall cither:

(A) Pay the balance of tax still duc; or

(B) Carry-over the excess credit; or

(C) Be credited or refunded with the
excess amount paid, as the case
may be.

In casc the corporation is ¢ntitled to a tax credit or
refund of the excess estimated quarterly income taxes
paid, the excess amount shown on its final adjustment
rcturn may be carricd over and credited against the
ecstimated quarterly income tax liabilities for the taxable
quartcers of the succceding taxablc ycars. Once the
option to carry-over and apply the excess quarterly
income tax against income tax due for the taxable
quarters of the succeeding taxable years has been
made, such option shall be considered irrevocable for
that taxable period and no application for cash refund
or issuance of a tax credit certificate shall be allowed
therefor.” (Emphasis supplied)

Based on the afore-quoted Section 76, a corporation entitled to

a tax credit or refund of the excess estimated quarterly income Laxcs%



DECISION
CTA CASE NO. 8277
Page 7 of 18

paid has two options: (1) to carry over the excess credit or (2) to apply
for the issuance of a tax credit certificate or to claim a cash refund. [If
the option to carry over the cxcess credit is excercised, the same shall
be irrevocable for that taxable period.12

In cxercising its option, thc corporation must signify in its
annual corporatc adjustment rcturn (by marking thce option box
provided in thc BIR form) its intention either to carry over the excess
credit or to claim a refund; to case the administration of tax collection,

these remcedies arc in the alternative and the choice of one precludces

thc other.13

On April 15, 2009, pectitioncer manually filed its Annual Income

Tax Rcturn for taxable ycar 2008.17

said return on May 15, 200915 and April 15, 201016,

amounts as shown in the returns:

Subscqucently, it amended the

Below are the

i | Exhibit “N” | Exhibit “M” |  Exhibit “0”

| Date WWil=a with the BIR 04/15/09 05/15/09 04/15/10
Sales/Revenues/Receipts/Fees P 52,352,761.00 | ® 52 352, 761.n0 1 P 52 352,761.00
T ~gg: Cost of S~l=c/Services 35,593,120.00 35,597,298.00 35,597,298.00
Grose Incor~ trom Opcration P 16,759,641.00 | P 16,755,463.00 | P 16 755,4A72 00 |
Add: Non-Operating & Other Income 5,653,203.00 _6,1NA NA5.00 6,106,065.00
Total Gross Income P 22,412,845.00 | P 22,801,528.00 | P 22 861,528.00
Less: Deductions 18,863,388.00 17,809,561.00 17,809,561.00
Taxable Income P 3,549,456.00 | P 5,051,966.00 | P 5,051,966.00
Income Tax ue (3o%) P 1,242,310.00 | P 1,768,188.00 | P 1,768,188.00
Less: Tax Credits/Payments

_ | Prior Year's Excess Credits P "2,143,557.00 1 » 2,143,557.00 | P 2,143,557.00

“ Svstra Philippines. Inc. vs. Commissioner of Internal Revenue. G.R. No. 176290, September 21,

2007.

Philippine Bank of Communications vs. Commissioner of Internal Revenue, et al., G.R. No. 112024,

January 28, 1999.
" Exhibit “N™.
S Exhibit “M™.
' Exhibit *O”.
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Tax Payments for the First Three

Quarters e

Creditable Tax Withheld for the

First 3 Quarters 455,551.00 455,551.00 455,551.00
Creditable Tax Withheld for the

Fourth Quarter 4,220,104.00 5,190,651.00 5,190,651.00

Total Tax Credits/Payments

P 6,819,212.00

P 7,789,759.00

P 7,789,759.00

Tax Payable/(Overpayment)

P (5,576,903.00)

P (6,021,571.00)

P (6,021,571.00)

A perusal of the records shows that petitioner marked the box
“To be 1ssued a Tax Credit Certificate” in its originall?, first amendced!8
and sccond amended!? manually filed Annual Income Tax Returns for
taxablc year 2008. However, pctitioner did not mark any of the three
option boxcs in Line 31 of its clectronically filed original and amcnded
Annual Incomc Tax Returns.20

Notwithstanding the failure of petitioner to make the
appropriatc marking in its clectronically filed Annual Income Tax
Return, the marking of the option “To be issued a Tax Credit
Certificate” in all its manually filed returns served as an expression of
its choice to request a tax refund in the form of a TCC with respect to
the income tax overpayment shown in the said returns.

Anent petitioner’s sccond amended Annual Income Tax Return
for taxable ycar 200821, records indicate that petitioner had total tax
credits of P7,789,759.00, which consisted of its prior ycar’s excess
credits in the amount of P2,143,557.00 and creditable taxes withheld

during thc year 2008 in thc amount of P5,646,202.00. L

" Line 33, Exhibit “N™.
'® Line 33, Exhibit “*M”.
" Line 33. Exhibit *O”.
* Exhibits *G™ and “H”.
> Exhibit “O™.
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Pctitioner claims that its 2008 incomce tax due amounting to
P1,768,188.00 was paid using a portion of its prior ycar’s excess
credits of P2,143,557.00; thus, lcaving the prior year’s excess credits
in the amount of P375,369.00 (P2,143,557.00 lcss P1,768,188.00) and
creditable taxes withheld during the yecar 2008 in the amount of
P5,646,202.00 totaling to P6,021,571.00 unutilized as of December

31, 2008, as shown below:

Income Tax Diie B I'» 1768,188.00
Less: Prior Year's Excess Credits 2,143,557.00
Balance of Prior Year's Excess Credits P 375,369.00
Add: Creditable Taxes Withheld - 2008 5,646,202.00
Excess Creditable Taxes Withheld as of December 31,

2008 | P 6,021,571.00 |

Inasmuch as only the prior year’s cxcess credit of P375,369.00
was carricd over to the subscquent quarters/year 2009,%2 the excess
creditable tax withheld in 2008 in the amount of P5,646,202.00
appears to be refundable pursuant to Scction 76 of the NIRC of 1997.

However, this Court cannot asccertain whether petitioner’s
Quarterly Income Tax Return?3 for the first quarter of 2009 is an
original rcturn. The return was filed on August 28, 2009 at 12:00am,
which is the samce date and time when petitioner filed its Quarterly
Income Tax Return for the sccond quarter??. Morcovcer, petitioner did
not placc any tick mark to indicatec whecther the said rcturn is

amended or not. b

* Exhibits *D”, “E™, “F”, “L”. and *C".
* Exhibit “D”.
' Exhibit “E”.
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Petitioner should have established before this Court that the

said document is its original First Quarter Income Tax Return for

2009.

Return would be matcrial in determining whether petitioner exercised

It must be stressed that the original First Quarter Income Tax

the irrevocable option of carry-over.

In addition to the requisite provided under Scction 76 of the
NIRC of 1997, a taxpayer must satis{y the following rcquirements in

order Lo be cntitled to a refund or issuance of tax credit certificate for

excess/unapplicd CWT:

1.

As regards the first requisite, the applicable provisions of the

The claim for refund was filed within the two-
ycar prescriptive period as provided under
Scction 204(C) in rclation to Section 229 of the
NIRC of 1997, as amended;

The fact of withholding is established by a copy
of a statcment duly issucd by the payor
(withholding agent) to the payee, showing the
amount paid and thc amount of tax withheld
therefrom; and

The income upon which the taxces were withheld
was included in the return of the recipicnt
(Section 2.58, Revenue Regulations No. 2-98, as
amended; Citibank N.A. vs. Court of Appeals, et
al. G.R. No. 107434, October 10, 1997).

NIRC of 1997 arc as follows:

“SEC. 204. Authority of the Commissioner to
Compromise, Abate and Refund or Credit Taxes. — The

Commissioner may -

XXX XXX XXX

(C) Credit or refund taxes erroncously or illegally
rcceived or penalties imposed without authority, refund
the valuc of internal revenue stamps when they are%
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returned in good condition by the purchascer, and, in his
discretion, redecem or change unuscd stamps that have
been rendered unfit for use and rcfund their value upon
proof of destruction. No credit or refund of taxes or
penalties shall be allowed unless the taxp: , :r files in
writing with the Commissioner a claim for credit or
refund within two (2) years after the payment of the
tax or penalty: Provided, however, That a rcturn filed
showing an overpayment shall be considered as a written
claim for credit or refund.” (Emphasis supplied)

“SEC. 229. Recovery of Tax Erroneously or lllegally
Collected. - No suit or procceding shall be maintained in
any court for the recovery of any national internal
revenuce tax hercafter alleged to have been erroncously or
illegally assessed or collected, or of any penalty claimed to
have bcen collected without authority, or of any sum
allecged to have been cxcessively or in any manner
wrongfully collected, until a claim for refund or credit has
been duly filed with the Commissioner; but such suit or
proceeding may be maintained, whether or not such tax,
penalty, or sum has been paid under protest or duress.

In ¢ 7 case, no such suit or proceeding shall be
filed after the expiration of two ‘~) years from the date
of payment of the tax or penalty regardless of any
supervening cause that may arise after payment:
Provided, however, That thc Commissioner may, even
without a written claim therefor, refund or credit any tax,
where on the face of the return upon which payment was
made, such payment appcars clearly to have been
crroncously paid.” (Emphasis supplied)

Well-scttled in our jurisprudence is that the reckoning of the
two-year prescriptive period for the filing of a claim for refund/tax

credit of excess income tax paid/withheld commences from the date of

filing of the Final Adjustment Return. 25 L

® ACCRA Investments Corporation vs. The Honorable Court of Appeals, et al., G.R. No. 96322,
December 20, 1991.
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In the casc at bench, petitioner filed its Annual Income Tax

Return for taxable year 2008 on April 15, 2009 26.

Counting

therefrom, petitioner had until April 15, 2011 within which to file its

claim for refund or tax credit certificate both in the administrative and

judicial levels. Therefore, petitioner’s administrative claim for refund

filed on April 14, 201127 and thce Pctition for Review filed on April 15,

2011 both fell within the two-year prescriptive period.

To prove the fact of withholding of thc subject claim in

compliance with the sccond requisite, petitioner submitted a Schedule

of Income and Creditable Tax Withheld Certificates for the year

200828 Summary of 2008 CWT Cecrtificates?9 and various Certificates

of Creditable Tax Withhceld at Source (BIR Form No. 2307)39.

The Schedule of

Income

and Creditable

Tax Withheld

Certificates for the yecar 2008 shows tax withheld in the total amount

of P5,646,202.86, while thc

shows P5,634,084.42.

Summary of 2008 CWT Certificates

Howcver, in the summary, thc certificates

rceflect creditable withholding taxes of only P5,634,082.50, dctailed as

follows:

Exhibit

Payor/Withholding Agent

Income

Payment

Income Tax
Withheld

COMMISSION / INSURANCE AGENTS/BROKERS/ADJUSTERS

® 26,842.13
43,910.69 |

27,617.63

“KK-1" | ASALUS CORPORATION P 268,421.31
“KK-2” | ASALUS CORPORATION  439,106.90 |
“KK-3" | ASALUS CORPORATION ~ 276,176.30 |
“KK-4” | ASALUS CORPORATION

356,386.20

35,638.62

** Exhibit *N.

7 Exhibits “EE™ and “FF™.

* Exhibit “CC™ or "KK".

“"No. 09, Exhibit “NN”. docket, pp. 1257-1263.
0 Exhibits “KK-1" to “KK-121".
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As for the third requircment, a perusal of the withholding tax
certificates reveals that the CWT of P5,603,458.33 was withheld on
gross income payments of P56,246,215.773%2, On the other hand, in
its 2008 Annual Incomc Tax Return and Audited Financial
Statements, pctitioner’s gross income amounted to P58,458,826.0033
and P57,949,733.0034 ) respectively. The difference of P509,093.00
purportedly represents Interest Income, Gain on Disposal of Assct,
and Other Incomc as shown in the 2008 Annual Income Tax Returnss,

Howcever, bascd solcly on the 2008 Annual Income Tax
Return36, Audited Financial Statement37, and Income Statement38
submitted by pctitioner, the Court cannot determine whether the
gross income payments of P56,246,215.77 related to the CWT of
P5,603,458.33 formed part of the gross income of P58,458,826.00
reported by petitioner in its 2008 Annual Income Tax Return.

Pctitioner should have presented additional  supporting
documents such as official rcceipts, sales invoices, detailed general
ledger, sales register, reconciliation schedules or any other document
whereby the income payments related to the claimed CWT can be
traccd and confirmed as forming part of thce income reflected in its
2008 Annual Income Tax Return. Thus, petitioner's non-compliance

with the third requirement is fatal to its claim. %/

1 P56.552.457.50 less P306.241.73

*P52.352,761.00 plus P6,106,065.00. lines 17C and 20B, Exhibit “O".
* Exhibit “U™, docket, p. 388.

* Exhibit “O”, docket, p. 375.

3% Exhibits “N™, “G™, “M”, “H”, and “O".

7 Exhibit *U”.

3 Exhibit “DD".
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Entrenched in our jurisprudence is thce principle that tax
refunds are in the nature of tax excmptions, which are construed
strictissimi juris against the taxpaycr and liberally in favor of the
government.  As tax rcfunds involve a return of revenuc from the
government, the claimant must show indubitably the specific
provision of law from which the right ariscs; it cannot be allowed to
¢xist upon a merce vaguc implication or inference nor can 1t be
extended beyond the ordinary and reasonable intendment of the
language actually used by the legislature in granting the rcfund. To
repeat, strict compliance with the conditions imposcd for the return of
the revenuc collected is a doctrine consistently applied in  this
jurisdiction.3® Thus, petitioner as a claimant has the burden of proof
to cstablish the factual basis of his claim for tax credit or refund.*0

WEFTT7TTORE, prcmiscs considered, the Pctition for Review is
hereby DENIED for insufficiency of cvidence.

SO ORI " RED.

%jﬁ/ e f

AMELIA R. COTANGCO-MANALASTAS
Associlate Justice

CONCURS:

LOVELL R.|B TISTA
AssociatelJustice

¥ Commissioner ()_/"lnlerm}Revenue vs. Rosemarie Acosta, G.R. No. 154068, August 3. 2007.
Y Citibank. N.A. vs. Court of Appeals and the Commissioner of Internal Revenue, G.R. No. 107434,
October 10, 1997.
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ATTESTATION

I attest that the conclusions in the above Decision were reached
in consultation bcfore the case was assigned to the writer of the
opinion of the Court’s Division.

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution and the
Division Chairperson’s Attestation, it is hercby certified that the
conclusions in the above Decision were rcached in consultation before
the case was assigned to the writer of the opinion of the Courts
Division.

o< Qiawcola, Ko .
ANITO C. CASTANEDA, JR.
Acting Presiding Justice



