B 315 d F 1 PHILIPPISCS
I TAX APPEALS
QUEZON CITY

FHILIPFINE PSICHULUGICAL

CULPUKATICR,
retitioner,

- Varsus - CeToAs CALE NQ. <329
CUMMISGIONER OF INTERNAL 7ﬁf
REVENUE, v

Hespondent. ‘h

10------------*

PECISION

Petitioner has sppealed from the decision of
respondent dated Seplember 3, 1971, requiring i
to pay the total smount of #4,510.315, as defi-
cisncy percentage tax for ihe yesr 1965, inclu-
sive of surcharges snd uniprnnin- penalty.

Fetitioner 15 s domestic eorperatlon ore-
’E.Ilﬂ.ﬂd for the following principal objectives;

To adaptl, stancardize, and publlsh
foreign made lests intov language or
languages agproyria’u for edueatlonali,
soeial and business institutions in the
rullippinesg to undertake research in
test Cuoistiructlon and publieation of
Fhillppine mede testsy Lo print and dig-
trivute in the ruilippines the re;ular
English language edition of loreign made
testisy Lo provide persconal testlng and
psychologlcal services to iudividuals,
business and lndustriasl estaolishments,
government entities and educsilonel ine
stitutlonsg x x x snd other entitles re-
quiring psychologleal services; and to
E:ﬂrhlu facilities for thé tra of

chuical, prolessional, or speciallzed
personnel in concaction therewith. (3ee
p" gh’ wl. r'ﬂ' a. P. 3?1 ch !'GG-)

In 1965, petitiovner realiged from the salse of

reprints of foreign mgue test malerieis the sum of
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$31,456,25. For saministering mental tesis to
intercsted ps:ties, it 4lso reallzed in the same
year the sum of ¥,1,590.00. It fillea its income
tex relurn and paid the tax uue on sald amounts.
However, no Lusiness tex was pald In connectlion
wiih sela business operaiions of petitiovmer.
Aftor Anvestigationy a revenue examiisr re-
Ccomsended that petitionsr be requlred to psy tlhe
percentage tox &5 a publisher with respeet to
its sales of test materisls and as an independent
contractor in regard to Lhe ascunt realized for
pumin.stering aentel tests, pursuant te Jecilomn
191 ol the Na.li-nal Internal levenue Code. AccoRie-
ingly, on Aprili U, 1971, respondent issued sn
assesswent agslnst the petitioner heluing it lis-
ble for the amount of #4,360.35, as pirnnntasi
tax and surcharges, pursusnt to cectlons 1yl and
103 of the Revenue Loge, itemlzed as follouwsy
Gross recelipts as publisher. . F3il,456.25%

“Gross receipts as lndependent
coniracior * & e & 8 v & @

Tetal taxable sales/receipts . g83,058.25
34 %ax due tuereon . s+ s+ o o x,kzl.&,}
9Us surcharge « o o o o + Ly2hs 81
OB BUrChalrge <« « « » » ¢ o & Le

TUTAL AMUUNT DUE o & o o o o » E4oi6U38

¢n september 28, 1971, after receip. of res-

pondent's letter of Septewmber 3, 1971, which

denled its reyuest lor rpecounsiceraticn of the
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asse:sment, petiticner interposed ihe present
ap.sal.
The issues %o Le resolved are ths iollowings

(1) wogther or not patitioner is liscle
%0 the perecentsge tax ao & gublisher; end

(2 ) wvhether or not it 4is iiabls to the

The law involved in these two issues is the Iirst
paragraph of Cectlon 191 of the Natioval Internal
hevenue Code, as amended by Hepublie Aet lo. 2376,

reading as followsy

SEC. 19l rercentase tex vo rosc, bulld-

-V A 1IN e O LE WG V15 WOLE &

Rrieiors or operalers of Gockyards. abd
Qkherge= JiDa.y vulldlng, Arrigaciong are
tesian well, waterworks, and olher construc-
tion work con.ractors; filling combracior sy
Gempliilon and salvegge work cou tractorsg
arrastre coniresctorsy persons engaged in

the instelistion of pas or electiriec lignt,
hsati, or powerj persons selling water, li ht,
heaty, or power, except Luose paying a [ren-
chise taxy proprietors or opersters of dock-
yards, mine urililng spparsius, smeltlog
plants, engraving planis, plating eslablish-
ments, plastic lamination eslablishwenis,
valcanizing and recsyping establishwsnisg
establishuents for weshing and/or greaslng
‘el motor vehicles, batlery charging, plan-
ing or surfacing snd pecatilng ol lumoery
sawaills uncer contrect Lo saw and/or cut
logs belonging to olhersy wrycleanlng or
dyeing establiishments, steam launuries,
launaries using washing maehines; phetographie
studios, telephone or telegrsph lines or ex-
changes, bLrosdcasting or wireless slatiorns,
funersl parliorsj shops for the constiructiion
er repalr of bileyeles or veildcles or any
kind, wechanical devices, instrumentis, appa-
ratusy, or furniture of any kind, shoe repair-
ing by maehine or any mechamical contrivauce,
and tallor shopsy besuly perlers, dress-
makers, miliiners, halters, keepors of
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hotels, lod;ing huuses, stevedores, ware-
lousewern, plumbers, suithey house or sign
palntersy litnoprsphers, publlsinels, €X
Sepe THOse ensantd &g& tm ,anmll«» glkdon or
HELuEdeAﬂBLJ&“’»» , . ReWSDEPEL

Bk Tesb, uwwvmn 13,:&3
fop subgerlption ,ﬁ._ﬁw_.&.ﬁéh Mma
Let gsevoted principally to ki

o advertisemunta; yrlntcrs,bookbinuera,
buslneas sgerlc abu gbuer Jluepsnugnt gon-
Lreclors, excepl persulise aesoclgtions sud
sorgoratlons upcer conlreel ior smproldery
s popareld Tor exLort g well gs toedr
Queits oiw contrictorg, susil pay a tax
ayuivalent to three per cectum of tuelr
gross receipts, (‘nderlining supplled,)

/// Fetltioner is engaged in reprinting foreign
made tesl waterlals ror sale to interested partiies.
1t 1sy therefore, a publisher within the meaning
of Cecllon LAYl of the Heveuuwe Lode whicn laposes
a perecentage tex of 34 on the yross receipts of
publishers.

Tne term "“puolisher" hsz been defined ss -

“one who puhllshan; @50+, one who

csuses Lo Je lssued, frowm the press, and

oiffers for sale or circulatinn, matlter

printed, sugraved, or Lhe likej a persun

or corporstion whose business 1is the

publication ol bucks, perlodicals, music,

maps, enu the like." (ﬂlbltcr'a Jaw Inter-

natienal bictionary, Second Ed.)
it 1s notl uwenlsc thet pelitioner reprints or causes
Lo be reprinted forelgn made tesi weterials waleh
it sells to interested parties. It 1=, thersfore,
dalfficulv Lo comprehend ihe insistence of peti~
tioner that it 1s not & puibliisher. The assesswent
against it a5 a publisher must perforce be sustuined.

‘Jjﬁih”mlna now to the guestion whether or not
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petiticmer is an independent contractor in connec-
tion with its business ef administering or conduct-
in, mental tests, we are inclipec to sustain p-ti-
tiomer. Tone business of adminisiering mentusl or
psychological Lesis 1s not amung the busineszes
enumcraled in Seciion 191 of Lhe Revenue Lode,
nejither mey the sald Dusiness de eunsidered as
fallipmg wituin sny of the clasces of businesses
enumeraled in sciad secilon.

ihe rullmg wolch we Cind pertinent and rele-
vanl Lo tnds issue has been eipressed by tols
Court in she case of Ltock Transfer Service, inc.
Vie Commissioner of Internal Revenue, L.T.i, Case
Noe dUUJy July <9, 197113

Section 191 of ihe Hevenus Code en=
umerates the kinds of conirsctors who are
subjeet Lo tax and suds tu Lhe list "other
independent contraetors.”™ » x x It is a
seviled rule of stalutory construction
that wieie general words follow the desig-
nation of particular things or classes of
parsons or subjects, the genersgl words
‘are to be cuusliued ss including only the
persons or subjectis ol the sawe class or
goneral nalure as those specifically
suumerated, Thlis 15 a rule of statutory

consiruction known a: gjm;z 5
‘.m.ul Ve E.T-l-, w Fail, ¥ Gitiﬂl

Crawfura, The Lonstructlon ol Stalutes,
PPe 3£6-327.) Vkwhen Congress added “other
igdepencent contreetors" at the enu of
the enumeraiion of persevns whe are sub-
Jeet Lo the cantractors' tax, the ssue
should be constrused Lo inelude only those
who are engeged in businesses similar to
Lhose snumeraied.

X ) x X

B Cart. denled 1n Galis Hﬂc’jd"_i.f:?&e’ JBNe

ﬁﬁ ] l’?ﬁ L ]
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The srgument thai the sauliion of
“"other lndependeni contrsctors™ to lhe
list of Guslnes.es Laxable unuer tection
171 was intended Lo tex any anu all in-
Yepsndent contrectors is not justified
by the wording ol ithe lawe It will be no-
ted thet Lhe term “oviher luuependent cone-
tractlors” was auded Lo Lhe list of taoua-
ale businesses wWwer vectlion Ayl ci' Lue
nevenue Lode by secilon 1z of Lspubile
Acl Moo l6le, whicl became eflerctive on
August 2 Léb-b- dald amendatory Act add-
ed Lhe rnhouina businesses tu Lhose pre-
viously taxadlie uader section 191, aleong
with "other independent coutractors"j (1)
demolition and ulnin work contraciorsy
(£) arrestre contractorsj (i) persons sell-
ing weterj (%) plastic laminziion establisb-
wentsy (53 Vulcanising snu reca ping es~
tabilasnucnts; (0) esiablishments or wesaing
anu/or uuutm of motor vmiulu} (7) bat-
tery ﬂh&lilﬂal (0) planing or surfacing and
recutting of lumbery (9) sewmilils under
contract to saw anu/or cut logs belonging
to others; (10) leundries using wasalng
machinesy (il) shoe repairing oy mechine
or any wechaulesl contrivances; and (12)
business sgents. Ily as slleged, Congress
iniendsd 0 tax all independenti coniractors
irrespective ol the nature or kind of the
ousiness engsped in, there wes asbsulutely
no need for the addliclon of the twelve
businesses wmentioned above. That Jongress
saw it to sdd perticular kinas of business~-
es Lo the taxable list slong with "otuer
invependent contraclors" is an eloguent
proof thet it was intended to limii the
gpplication of the general words to businasse
es ol Lhe same kind and category ss¢ those
auuner a.ed,

i a ¥y X

we may slsv add that 1f, as alleged,
any person performing service for anuiner
as an independenl comtracior iIs taxable,
then a surgeon who performs a surgleal opera-
tiun on a patisnt would be taxsbie. The saue
rule woulu apply to a aemntlst who extrects
decayed teelli (rom a patienty or Lo & lawjer
whio prepares & deed ol sale or amy sisilsr
instrument for uls elienty or tu a priest
or winister who celevrates uass for the
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deat, Ihsre ean be no question that

Lhese persons say be regarded as inde-

pendent contraciors in the brosd sense,

ana should be subject o the eontract-

or's tax, if respondsnt is Lo be be-

lieved. _‘hat such a result is not in

keeping witii the leglslative purpose is

too gpparent Lo require further elucida-

tiom.

In line with the foregoling opinion, the deci-
sion appealed irom is hereuy wmodifled 4in the sense
that the assessuent a ainst petitioner as a pub=
lisher is sustalned winllc ths assessnent against
it a5 an lnuependent cantractor is reversed.,
Accordlnglys petitioner is lisble for the sum of
#1,179.61, as lieniged belows

3% tax om Fil,456.25, repre~

senting the pross receipts

of petitioner as publisher. . #9%3.69
25% surcharge for late pay- |

MERE » » ¢« » 5 3 5 » s 3 = » §9;.a

'IU’I&L..........-#l, -

Fetiticner can not be hela liable for the
surcharge of 50Up as frauu penalty, 3t not sppearing
that 3ts fallure to flle the nact;nurj returns asnd
L0 pay the percentage tax was due to g fraudulent
intent te evade tue tax.

WHEREFUKE, petitiomer ii hereby ordereu to
pay the sald sum of #ly179.61 within thirty days

from the dste this decision uvecomes finsl.
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