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‘Petitioner seeks the refund of ¥51,295,61
representing alleged overpald 3d valorsp taxes
on the gold extracted or produced by it from
January 10, 1964 to January 20, 1m, Vetie-

tiomer is a domestic corporation with buginess

sddress at Equicable Baak Building, Juan Luna,

¥anila, It is eangsged im mining operstion for

the production of geld, ‘

. From Jamwary 10, 1964 to Jamwery 20, 1968,
@mmnzmu_mmum
gold extracted or produced by it at the mines,

Said §axes were at first collected by respondent
at the rate of 1-1/2% based om the world price

of ygeld at 535,00 per ounce set by the Board of
Governors of the Iaternational Monetary Fund,
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In effect, st the time material to this case, the
standard price of gold im the Philippines is #136.50 ,
per ounce of plﬁAmiﬂthl that the mnm
rate of a- US deollar ia -mmm to 73,90, Ia.
subsequently computing the 1-1/2% ad vslorem tax
on gold axtracted or produced by petitioner, res-
pondsnt Commissionsr of Internal Revenue added to
.the "actual market value" of gold the correspond-
ing amount of subsidy :miﬂdhrthpﬂ.ﬂ.n-r
lr-nthllﬂdhh:“rhuﬂarutﬂmw
Act No, 4859 entitled "An Act to Provide Assistance
to the Gold Mining Industry”; which took effect
on September 2, 1966, Section 5 thersef provides
- as followss
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entitled to the ufum prul uhuﬁn-
mmmmmuu Z(ﬂ

mm maummma
hﬂﬂﬂﬂhthﬂﬂﬂtﬂﬂlﬂum
before defined under section 2(r) plu

the W—“r{'*& he_ef Tectiviiy o
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Oon November 18, 1967, petitiomer, thru the
accounting firm of Del Resario &k Co., rﬁmam,
respondent the refund or tax credit of the over-
paid ad valorem taxes, On May 33, 1968, petitioner

reitarated its request for refund and/or tax gree
die, Respondent referred miﬂmr'-'rm to
the Reg.conal Director of Nerth Manila, n-‘nn-
ber 3, 1969, Mr, Osias K, Robrigado, Group Juper-
visor im the said Regionsl Office, recommended u
ﬂulm Commissioner of Imternal evemue
tht rafund or tax credit of ¥29,601.,65 to peti-
tioner, instead of ¥5l,295.61 due to the pres=
eriptive peried for refund embodied in Bection

309 of the Nationsl Internal Revenue Code,

Om February 19, 1970, however, ﬂm
Conmissioner of Internal Aevenus denied petitioner®s
reguest for refund or tax credit of the alleged
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overpaid ad vizar- taxess, . On April 10, 1970,
petitioner, thru th-.mmﬂlq firm of Del Ro=
sario & Co.,, moved for a reconsideration of res-
pondent®s decision based on his letter to a firm

of public scdountants dated February 7, 1967, where-
in he ruled that the ad valorem tax on gold should
be based on the "actual market value" thereof, ex-
cluding the amount of subsidy received by the gold
producers, (BIR rec,, pe 1173 CTA rec,, ppe ll=12),

on hugust 24, 1970, petitionmer filed its pe=
tition for review with this Court alleging, awong
others, the favorable ruling of said respondent
mentioned above, Subseguently, respondent lﬂ.ul'
his answer to the petition for review alleging
by way of qﬁthl and affirmative defenses that
respondent®s ruling of February 7, 1967 relied
upon by mtti.mr has alresady been cancelled
and revoked; that the Covernment is not estopped ]
- from esllecting taxes due to the error or mistakes

of its agenty an’ that even if petitiomer is legally

entitled to the refund of the overpaid ad valorem
taxes, the amounts pald -n account thereof prior
to August 24, 1968 cannot be refunded under the
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provisions of ‘ection 306 of the National Internal
Revenue Code,

There are, therofore, two (2) iszues submitted
. to this Court for 41'&“1:1:30-. namalys

(1) vhether or not the amount of
received by petitioner from the
Gold Subsidy Board should be added or included .
in the official price of gold in computing
and imposing the l-1/2% ad valorem tax pres-
cribed by Section 243 of the NHaticnal Inter-
nal Revenue Codey and

(2) vhether or pot petitioner's claim
for refund or tax credit filed with this Court
has slresdy prescribed under Section 306 of
the National Internal Revenue Code,

Section 743 of t-.hi National Imternal Revenue

Code applicable to the gase at bar provides as

iut value o! tht mﬁ gross nuqmt of the
minarals or mineral produgts extracted or
produced from all mineral lands not covered
by lease, an ad valorsm tax in the amount

of two per centum of the value of the ocut-
put, except géld which shall pay one and one-
half per centum, (Underlining supplied.)

A x x T X

Petitioner vigorously contends that the
amount of gold subsidy received bf it =5 producer
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of gold should not be added or included by the
respondent Commissioner of Internal ltevenue in
computing the 3.-1{2 ad valorem tax imposed by
fection 243 of the mlenl. Internal Revenue Code,
Suprka, because to do =o would contravene the -unll'
and definition of the phrase “actusl market value* -
of thes minerals or mineral extracted or produced
from pstitiomer®s mineral land; and dafeat the
liberal and benevolant purpose hr which Republic
Act No, 4859 was enacted, In brief, petitioner
contends that it was mever the intention of the
Government to subsidize gold producers and at the
_mmm.m.ﬂlm-mtqwm |
posing ad valorem taxes thereon,

On the other hand, respondent maintains that
the 1-1/2% ad valorem tex imposed by Sgction 243
of the National Internal Revemus Code, SUDESs
- should be based on the official world price of
gold st $35,00 per ounce (after converting its
egquivelent in Philippine peso), plus tha amount
;!mmﬂmhflm In support of his stand,
respondent cited with approval the provisions of
Republic Act No. 1164 otherwise nown &s “An Act

. 148
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to Provide For Emergency Assistance to Gold Mining
Industry of the Philippines,"” “ection é thereof
provides as follows:

m. mumm-pnmmmnu
postewar peak yeary Provided, That in case
there is excess production, the assistance
hh-mluuthm- shlnb-thathhiul

will gia |
: : per m. !

um o mrnun gold mines which are over

r :rq:lm ul::sillumﬂrﬁh mines shall
ven an assistance that ﬁ!ﬁ

scor supplied)

rrom the provisions of law -mi-u:n. rese
pondent stated that the phrase "sufficient to give
the gotal, offjcisl price plus assistence’ is indi
€ative that, from the inception of the gold sube
sidy sct, Congress intenied and treated the sube
sidy or assistance to gold producer as part of the
offieial price of gold and, therefore, the 1-1./2'! ed
valorem tax imposed by Section 243 of the Wational
Internal Revenue Code should be based on the official
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price of gold plus the asmount of subsidy given by
the Government,
| We cannot subscribe to the theory of the res-
pondent Commissionar of Internal Revenue because
Section 243 of the National Internal Revenue Code
was promulgated under the texing power of thl--?t.ltlQ
The principal objective thereof is to raise fumie
for the support of the Govermment, 'u the other
hand, Republic Acts Nos, 1164, 3089, 3472,-and 4859
deslt with the Government assistance to the gold
mining industry and the statement therein that the
total value of gold includes the official price
thereof and the subsidy givem to the gold producer,
does not in any manner implement or amend the defie
nition of the sctual sarket value of golds Thus,
if the cases of Frochlich & Xuttmer vs, The Insular
Colloctor of Customs and Kuensle & smﬂ! vs, The
Insular Collector of Customs, 18 phil, ¢B, our
supreme Court held as follows:

or o8 SSTE, D 02, iapmeeisiien

T by et aaite Bl the Sieey tigace

-lﬂ-lm“uhﬂwmu!m-
tion so ar to embface matters not wﬂa-
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pointed out although standing on a close

e« In avery case, therefors, of doubt,
such statutes are construed meost strongly
against the government and in favor of the
subjects or citigens, because burdens are
not to be imposed, beyond what the statutes
expressly and clearly import, ievenue sta-
tutes are in no just sense remedial laws, or
laws founded upon any permanent public policy,
and therefore are mot to be liberally cons-
trued, (“ee also the rul in Luzon Stevee
doring Co, ve, Trinidad, 43 Phil, 803),

Moreover, an examination of Section 5 of He-
public Act No, 3089 which took effect on June 17,
1961 shows that the amount of subsidy given to
gold producers is not always a part of the total
value of gold beczuse sald section 5 contains the
following provisions:

- X X % Provided, finally, That during the
term of this Assistance, the gold producer

oying the same shall give a bonus egui-
1:{-.“ ' of the assistance it

recives to among its employees
whose salarier do not exceed P500,00 per wmonth,

‘In the light 'qi.thg foregoing, it cannot valide
ly be said that the actual market value of gold im-
posed by Section 243 of the National Internal Hevee
nue Code includes the amount of subsidy given by the
Gold subsidy Boerd to the herein petitioner, In fact,
 the extensive and whole hearted effort of the Governe

C 151
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ment to assist gold producers in the miiphim:,
instead of giving &dditional tax burdemn, is cleare
1y menifested in Section 13 of Republic Aet No,
3089, the pertinent portion which reads as followss

Sec, 13,

Trast Fund, " 1= not tu!thiﬂt“m
fully for the assistance to be given o the
gold mines under this Agt, the Central Bank
is further authorized to charge the current
. account of the ¥ationzl Treasury to make up
for the deficiency,

It can thus be seen that the total value
2f gold mentioned in the various gold subsidy laws
as including official price plus sssistsncg has no
bearing with the definition of the agtual sarket
. ¥alue of gold found in Section 243 of the National
lpternal Revenue Code, The clear intention of the
Sovernment to subsidise gold producers will be nulli-
£1ed 1f ot the same time the said subsidy 1s held
nﬂﬂththﬂnlﬂﬂmpmrimhfm
243 of the National Internal Revenue Code,
SISOND JSCUES

Refunds and tax credits of revemue taxes are
governed by Sections 306 and 309 of the Netional
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Internal ‘evenue Code which reads as follows:

f=1g1 . 3 al E "
mw any national internal-revenue tax
here * alleged to have been erroneocusly
or illegally assessed or collected, or of
any penalty claimed to have been ccllected
without hority, or of any sum alleged

to have been excessive” or in any manner

lut-rpi-oulq the foregoing provisions on
refunds and tax credits in connection with Section
11 of Rapublic Act No, 1125, our Supreme Court in

the case of Gibbs vs, Commissioner of Internal fee
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. venue, L-17406, November 29, 1965, held as follows:

\ X X X Sec, JO6 of the Natiomnal Ijternal
Revenue Code should be construed together with
Section 11 of lepublic ret 1128, In fine,

a taxpayer who has paid the tax, whether un-
der protest or not, and who is claiming re-
fund of the same; must comply with the require=
ments of both secticns, that iz, he must file
a claim for refund with the collector of In-
ternal Revenue within 2 years from the date
of his payments of the tax, as required by
Section 306 of the National Internal Revenue
Code, and appeal to the Court of Tax Appeals
within 30 days from receipt of the Collector®s
decision or ruling deny hies claim for re-

fund, as regquired by T, !wu.u At
No, 1125, '
- !’!f"‘l;‘iTﬂf"l""l‘iTT‘f"

W ORS T WCWC M T W 4
r‘1r‘?11l‘1l1*1”*“1lr1lﬁ*1IJ***1r14i;T1r?*'*1

In the case st bar, p..tl.tm filed its claim
tor ﬁfu-d with the Bureau of Imternal Revanue on
November 20, 1967, It filed with this Court the jue
diecial ﬁtlﬂn for refund to enforce its claim only
on August 24, 1970, since the illt paymant of the
ad 'rn“'tu. aside from previous payments, was
made by petitioner on January 20, 1968, it is clear
that petitioner's right to refund has already pres-
cribed, ‘
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HERLFORE, petitioner®s claim for the re= -
fund of the erronsously pald ad velorem taxes has

to be, as it 1is hercby, denied, vithout pronounce-

ment as to costs,

30 ORDERTD,

Juezon City, ‘ugust 31. 19’?‘.

CONSTANTE C,” ROAQUIN
/hsseociate Judge



