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Ve B LEDRICRY AND MARIA
VALERG LELWICKY,
Petitioners,
- VOrSUs = CA3SE HO, B0

COLLECTOR CF INTERNAL REVENUE,
He spoadent,

R » & B 8 @ " e 0w »e X

PEGCISZSION

This is an sction filed by the petitioners for
the refund of the sum of ¥150,269.00, plus six (&%)
per cent intarest, which Ie part of the 7283,194,10
allegedly 1llegally anq~cx:nuoously collected by res=
pondent 6 second installment of the fermer's income
tax for the year 1955,

The petitioners are husband and wife, American
citizens, and residents of the Philippines {Par. I
Petition; Par. 1, Answer, pp. 1 & 21, CTA rec.), de=
riving all their income from Philippine scurces.

~On Februesry 78, 1986, petitioners filed theip
19595 income tax return,reperting & gross incowe of
FlyT71,124,63 snd @ net income of §1,052,050,67 {Peg,
3, Petition; Par, 1, Answer; Exhs, "I" & *1", pp, 14
& 2, BIR rec.).

Gn April 19, 1996, petitioners filed an amended
inceme tax return, reporting the same gross income of
$ly771,174,63, but 2 legser net ingome in the amount
of #1,012,954,51, (Exhs. "N*" & "2, pp, 19 & 7, HIA

rec,)
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On the basis vt the amended return, petitichers
paid inCome *taxes amounting to 1570,252,00, 1teamized
as follcws:

({a) Withholding Tax Exns.

"i* & "2"; see BIK

EQI'I"" 'H"‘:. Foa :i. “m .

“c.) [ EE NS E R E R FANRE ENE S NJ . 5.863‘80
{b) Official Receipt We.

AT87T9% dated Vey 12,

19%6 (Exh. "C", t.s.n.

FPe« 1 .1?4, eseesscsns s 28?.1";'401'-»

(¢) Offfcial Receipt Ne,

T431C5 dated August 13,
1956’ Exhn “r\.}"lﬂ. t-‘ono

PP. 1?3'12“) ssevesececse M
TORAL cevnvsensonsene LEIDMZEZalk

After audit of -petiticners' income tax return for
199%, respendent determined a8 defigiency income tax of
#16,116,00 (Annex "A%, Petitien; Par, 5, Fetition &

Par. 1, Answer; Exhe. "F" s "4", p, 41, 8I4 ree,), which
was patd on December %, 1904,

Meanwhile, in 1955, tha petitioners filed with
the United States Internal Hevenue Agent in kenila ihetr
U.8. Federal income tax returns for the vears 1947, 19%1,
1952, 1953 and 1994 (U.5. Treasury Lepartment, Internal
Hevenue, Service fForms Nes, 140U, and lll¢, marked F xhs.
TR, "Tel®, "Ta?, "Teld", & "Ted", Foldar of Petitioners'
Exhibits, pps 40-C03 t.sn., pp. 246=701y 84-285), These
returne were flled on a cash basis of income realized
from Philippine services ('.8.n., pPp. 707071, 774275,
27T7-2B2, 293-294 & 300)., In sccordance with these re-
turns, petitioners paid In 1980 U.$., Federal income taxes,
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including penaltiss, and delinguency interest, to the
VeSs Director of Internal Revenue, Baltimore, Maryland,
thru the National City Bank of New Yeork, Manila Sranch,
which payment is itemized =s follows:

dibima Uesie i Pald EbiLE Faid
UeS, Tex (Income) $235,933,66 $471,667.32
Penaities 8,488, 20 16,976.40

Interest accrued
1 1 teo é“y 1&,
198% el 60.36 . _40,333.92

Totals 3L88,088.82 (020, 111.64

‘gﬂ}‘. "U" "U-.l“ "'2.. “U-3". 'U-A‘. 'U'b'.
« 99=65, roldc.t nt Fetitioners' ixhinits; see
“ kxMO e ‘ "“. "l-l". "F' b “1"“.
Holv, o18, ngb kB op 16-26" Folder of Pe
titSonerst Exhabite.)

In remitting the payment to the U.5. Lirector of
Internal hevenue, the petitioners incurred exchange and
benk sharges totalling 14,143,931,

Their atteation having been called to their failure
to claim as deduction from gross income derived within
the Philippines the V.8, Federal taxes therecoy paid, the
petitionexs, on August 11, 1958, amended their Philip~
pine tax return for 1955, claiming the following deduction:

(1) U.8. Federal income
LAXEE sessesassssasese '47108‘7032

{2) LInterest accrued up
te May 1B, 1958 ..veee 40,333.92

(3) Exchange and bank
CRADYLS cevevesscevsse ‘__Mw

Total secossrsvsonenss S4% 1%

(Bxhee A%y *Ael* & "3%, p. 52 BIx rec.)
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and, on'the sane dete, filed with the respondent Col-
legtoxr, 2 claim ior refund of the sum of #166,384,00
{Exh, "8*, pp. 61-6%, BIA rec,), which later was re-
duced to 180G,269,00, computed as follows:

New inceme as per Respone
dent®s investigation
“xh. P. Bm Tec, pO ‘1) sepe PRGOS IOTLSES '1.&9.‘1?:96

Adds
sapital Cain per ndeamended

ome Tex Heturn, Sche-
dule D (Rxh. ) (OIiuiﬂil) fuﬁ.W.Q"

Less - Capital Zain per
Anended Income Tax Re=
turn, Schedule D
(Bxhe B) cecsssscnccssess  JRGadlla®l

Additional Long Term Capital Gain ceceves

Total adjusted nNet Income per Rasgpone
‘.ﬂt" li‘l\".'S"itjd*:ion sevecsessossosceses 1'1-.:*’{?'::.\.,45.96

Less additfoia]l deductigns claimed
in /Bxh. A (original

(1) Deficiency interest
.1d UeSs xnt‘mil
venue Servige -
Aeported in ree
amended Return ,... * 40,333,927
deported in /mended
Hoturn csvevovccsse _w
lnerease in wvefi-
< interest
pald U.5. Internal
devenue JFervice ... * 72,26

{2) ixchange & Sanking
charges paild cesveves 4,143,391

(3) UeSe Income taxes
Md eRsedssesbeBEg ‘1;.!97,22

Total additicnal deductions claiwed {n
deanended Ingome Tax Heburf eesceceeccece & 475,003,49
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Adjusted Nat Incame pursuant Re-

malgd I“mel::e::t::;uﬁ:ontl

(Exhge A (original) & P) ceecceocecss #788,965.47
- Less personal exemption ,cseseconcscee __ 34000, 00
Amount subject t0 TAX sscceveecesceces Z780,2C0,47
Amount of TaX seesevesessscncsensesces +436,009,.00
Tax Paid (Pars. 6 & 7, SUPLR) cecoseee _5B86,368,00
Amount refundable ..scecesesssescccess £E150, 200,00

Finally, on Afugust 12, 1958, the petitieners filed
the present petitien for review,

The respondent raised several ifssues in his anewer
to the petition for review, Howsver, except that {ne
volving the question of deductibility or non-deductibility
of the U,5, Federal taxes and interests thereon, he hes
not pressed *hem in his memerandum, ' Consecquently, we
shall 1limit surselves te the question whether or mot ine
come taxes palid by the petitioners te the U, s. Governe
ment and intepegts thereon fer the veaprs 1947, 1991,
1952, 1953 and 1934 are deductible for the purpose of
deternining their taxable net income for 1955,

Ssction 20 (¢) (1) (B) of the Mational Internal Re-
venue Code provides:

"IEC, 30, Deductions from are NG ONe , ~
In computing ne ; there shal Lowed
as deductiong «

*(c) Taxes

»{1) » = Tanes paid or accrued

within the taxabie yesr, except -

X x b b 4
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*{4) Income, wareprofits, and excess
profits teaxes imposec by ths autherity eof
any foreign countryy but this deduction
shall be allowed in the case of a taxpayer
who does not signify in his return his dee-
sire to have %o extent the benefits of

paragraph (3) of ¢ subsection (relating
V;o credit for taxes of foreign countries;”

A perusal of the above~quoted codal provision
yields the unmistakable conclusion that » taxpayer,
who does not indicste iIn hie tax return a desire to
have the benefits of credit for taxes of foreign
countries, shall be entitled to a deduction claim for
income, war-profits, and excess~profits taxse imposed
by authority of & foreign gountry and patd or accrued
within the texeble yesr.V In the case st bar, it is ade
mitted that the petitioners paid U.5. Federal income
taxes in 1955 and did not indicate In their 1935 xee
amended tax return that they desired te enjoy the bene-
fits of credit fer the income taxes they paid to the
United States goverament, olearly, they are eatitled
to deduct from their gross income for the year 1935 the
amount of #471,867.32 patd as U.S. Federal lncome taxes,|

But the respondent coatends that teo merit tax de-
duction under Seetion 3C (c) (1) (8) of the Tax Code,
the petitioners wust show that they are entitled te
claim the benefits of tax ¢redit and that the United
States allows a similar credit te citizens of the Phil-
ippines residing In the former country, pursuant to Sece-
tion 30 () (3) (B}, (¢) (4) (A) & (B}, and (c) (&) &
(7) of the same Code. Accerdingly, since the petitieners’
income in question is derived solely from Philippine swurces
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and the petitioners failed te establish tax credit
reciprocity on the part of the Unitec States, their
deduction clsim must be denfed,

The above contentlien fs net well-taken. Section
30 (¢) {1) (8) of the Tax Code is platn and unsmbiguous.
It does not previde that a taxpayer should be entitled
te the benefits of tax credit in erder to be allowed a
tax deduction. Yo sustain the cemtrary propesition
would read into the law semething which Congress did
net intend te include therein, And, sven on the assump=
tion apguendo that the petitioners are not entitled te
any credit for the taxes paid te the United States gove
ernment, still, they should be allowed a deduction
therefor., As the U.5. Tax Court held:

e think, however, that, since peti-
tioners are not entitled to any credit fer
taxes either paid or acerued to Canada under
saction lal, qm, they should be azllowed
as dedustions from gross inceme fer the

ar zz, 1940 and 1941, under ssction
23 (¢ {1rc of the Code, as amended, the
amounts paid to the Cansdian Governmeat on
the partnership income.®” (Max Freudmann v,
Commissioner of lnternal Asvenus; hHenri
Freudmenn v, Comnissioner of Internal Aee
venue, 1C T, C, 779, ) s

To the same vein is the zuling of the V.8, Trea~
sury Department, which we reproduce as followss

*It 1is the opinion of this office that
where #n alien reasident of the United States
s foreign lucome taxes and ¢laims 3 Cre~
dit for such taxes, but the credit fs dis~
allowed for the reason that he 1s s citizen
or subject of a foreign country which does
not grant a similar credit to citizens of
the United States, the forelgn taxes should
be allowed as deduction, As indigsated abeove,
the purpose of the stetute appavently wasg not
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to penalize a taxpa disallowing

utg.a cxedit for fmlw income taxes

and a deduction for such taxes. It was

intended that such taxes should efther

be allowed as 2 credit against the

United 3tates income tax, subject to

the limitations contained in Section

131 of the Hevenue Act of 1932,0r ale

lowed as deduction from gress income

under section 23 (¢) of that Act.” (See

Ft, n, 607, Vol, 5, sertens, Lew of

Federal Income Taxation o 33,02,

citing QoM 19727, CB 19381, p. 295, )

The respondent then contends “that iIn the case
st bar involving a claim fer tax deduction of income
in 1959, against pstitioners® gross incame reported
in their Philippine incoms tax return for 19858, said
back taxes can no longer bes deducted.” Taexwiss, this
contention s without merit, Taxes are deductible
only in the year of payment by taxpayers on a cash
basis, and only in the year of accrual by taxpayers
on an accrual basis (Mertens, Law of Federal Income
Taxation, Vel. 3, Sec. 77.52, p. 64). It appearing
that the petitioners report their incomes and disdurse~
ments on a cash besis, and that thev paid the U.8, Fe-
deral income taxes In gquestion in the year 1985, 1t fele
lows that said taxes are deductible iIn 1955 (Egtate of
8. ufcmxm. 13 T.C. 214),

Ag regards the guestien invelving the amount of
#40,333.92 paid as interest en ascount of tax delin-
quency, it is now gettled that interest payment for dee
linquent taxes 1e deductible under Section 30 (b) (1)
of the Tax Code as interest on indebtedness. (Conmissioner

ve Vda, de Priete, G.R. Me. L=13912, Sept. 30, 1960),]

503



DECISION =
C.TeAs CASE NG, 370

-9 e

Petitioners pray for the psyment of interest
at the legal rate {Gt) cn the smount of ¥150,269.00
from August 11, 1938, the date the petitisners filed
their demand for refund with the respondent, The
¢laim Lo premised on the provisions of Articles 27,
32 (¢), 1169 and 2209 of the Mew Civil Code.

The svidence does not disclese that regpondent,
who 1is a publté sexvant, refused or neglected, withe
out just cause, to perform his offisfial functiom,

The petitioners' claim ior refund was filled with the
respondent on August 1i, 1996, The following day,
August 12, 1988, without waiting for respondent’s
decision, they filed ihe petition for review., ieither
8 thare any ghewing thel responuent direcily er ine-
directly defeated, vielated, ilmpeded or ilmpaired pe-
titioner’s right againet deprivation of property withe
out due process of law. Tne amere fact that respondent
subssquently did net act faverably on the claim fer
refund does not msan that petitioners® right te the
‘refund of overpaid jucoue taxes was vielated without
due process. ioliowing the degtrine laid down by the
Supreme Court in Collsctor ve. st. Faul's Hospital of
Ilofle, G« Ra Woe L=12127, way 20, 19593 Collector vs.
Je N, Gweeney, ot al., 5. A, wWo. L-12178, August 21,
1959, we are ¢onstrained te nold that Lthe petiticaers
are net sntitled te paysent of iaterest on the auwcunt
refundable te them.
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IN VIEW OF THE FOAEGOING CGNSIDERATICHS, the Com=~
missioner of Internal devenue is hereby ovdered te
refund te petitioners V. K. Lednicky and Maria Valereo
Lednicky the amount of ¥1%0,%269.00, without special
pronouncement ss to cests.

$0 ORDERED,
Mdanila, Decemder 29, 1960,
.
MARLANG
Pregiding Judge
wE CONCUR:

g g

Asscciate Judge



