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DECISION ¢
ACOSTA, PJ.:

Before Us 1s a Petiuon for Review seeking the cancellation and sctung aside of
the assessment and Formal Letter of Demand 1ssued by respondent agaiust petitioner for
the alleged deficiency Income Tax in the amount of P250,955.06, Value-Added Tax
(VAT) 1 the amount of P1,572,580.24, Documentary Stamp Tax 1 the amount of
P76,339.76, and Expanded Withholding Tax in the amount of P156,548.37, for taxable

calendar vear 2001,

The antecedent facts culled from the records are as follows:
Petitioner 1s a domestic corporation duly organized and cxisting under and by
virtue of the laws of the Republic of the Philippines, with principal office at I Aguinaldo

. - . . N . 1
Fi-way cor. Governor’s Drive, Dasmarinas, Cavite. .
o

" Joint Supulation of acrs and Tssues (JSFI), records, p. 100. ’:) 4 L)
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Respondent 1s a public officer dulv appointed by the President of the Philippines
and 1s the head of the Burcau of Internal Revenue (BIR), the government agency
officially responsible for the assessment and collecton of all natonal and mrternal

revenue taxes.

For raxable vear 2001, pettioner filed 1ts Annual Corporation Income Tax Return

(I'TR) with the Bureau of Internal Revenue (BIR) on April 15, 2002,

Petiioner received a Preliminary Assessment Notice (PAN) dated Ocrober 27,
2004 from respondent assessing petivoner for alleged deficiency income tax,
documentary stamp tax, value added tax, and expanded withholding tax for calendar vear
2001. Peutioner contested the said assessment through a letter dated December 1, 2004

for lacking of factual and legal basis.

On December 21, 2004, petitioner received an Assessment Notice and a FFormal
Letter of Demand (FLD) both dated December 15, 2004; stating that petitioner is liable
for deficiency income tax, documentarv stamp tax, value added tax; and expanded

withholding for taxable calendar vear 2001. The F1.D contains the following details:

INCOME TAX

Net Income per mncome statement D 2373.755.00)
Add: Over declaration of depreciation P 281.851.32

Gain on sale of fixed assct 1.632.570.97

Loss corresponding to I'T1] 1,439.000.74
Less: Rental of equipment 20948460 2,843 .938.37
Adjusted gross income per audit P 470,185.37
TAN DUIL
Basic p 150,459.32
Add: interest(4/16/02 - 12/15/04) P 8049574

compromisc 20.000.00 100,495.74
Total deficiency income tax due P 250,955.06

DOCUNENTARY STANMDP TAXN

On lease contracts P 17.974.00
On stock 1ssuance 31.104.00
= Exlubit <127, records, pp. 266-267; Exhibit “27. BIR Records, pp. 302-304, ﬁbr;
RS

i d



CToA CASENO. ™o
DECISTON
PACGE 3

T'otal basic rtax duc

J.ess: tax patd

Deficiency

Add:25%0 surcharge on P49.078.00
mterest (04/06/00-12/15/04)
compromisc

Total deficiency DST due

VALUL ADDED TAN
Sale of Fixed Asscts

TAN DUE

Basic

Add:25% surcharge
mterest(01/25/02-12/15/04)
compromise

Total deficiency VAT due

ENPANDED WTTHITOLDING TAXN

Professional fees

Rental

Securiry Services

Security Services

Janitorial Services

Janitorial Services

Brokerage

Director's fees

Director's fees

Services

Services

Total

Less: tax paid

Deficiency

Add:interest (01/25/02-12/15/04)
compromise

Total deficiency EWT due

I

(9.50

122
33.590.26

12,500.00

P 211,800.00

488,580.24

Gross

867,9006.54
3,804,187.43
418.823.49
130,909.08
212.9(15.51
93.135.81
88.,949.70
93.000.00
42 .000.00
8,848,800.62
1,392,638.18

P 5287058

12,000.00
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2%
5%
10%0
20
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49078.00
3110400

—_— AV

1797400

58.365.70
P _76,339.76

I 8,472.000.00

e T e e e

r 847.200.00

P 1,572,580.24

Tax Duc
80.,790.65
190.200.37%
4,184.23
201818
2.129.006
1.862.72
4447 49
9300100
8.400.00
88.488.01
2785276
4206,286.47
334.605.68
91,677.79

04,870,508

Peutioner filed its protest to the above assessment on January 18, 2005.

Thercafter, petiioner 1ssued a letter dated February 24, 2005" addressed to the BIR

Revenue District Office No. 054, submutung relevant and pertinent documents i

support of 1ts protest.

* Extubit “77, records, pp. 280-281.
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On Febroary 1, 20067, petitioner recerved a Jetter which in - effecr dented
petitoner’s protest on the ground that its alleged supporting documents did not

substantiate 1ts protest.
Hence, the instant Petition for Review filed on March 2, 20006.

Respondent filed hus Answer on April 25, 2000, setting up his defenses, pertinent
hereto are:

“6. xxx petiioner was assessed deficiency income tax due to over-
declaration of depreciation expense but denies the rest of the allegations
for being false, the truth bemg  that examination of petitioner’s books of
accounts and other accountng records  disclosed  that  petitoner
committed over-declaration of depreciation:

7. xxx petitioner was assessed for deficiency mcome tax due to its
failure to report its gain on sale of fixed asscts but dentes the rest of the
allegation for being false, the truth being that examinaton of petitioner’s
books of accounts and other accountng records disclosed that petitioner
tailed to include 1n its taxable income 1ts gain on sale of fixed assets;

8. xxx petitoner was assessed for deficiency mcome tax for
deducting losses from I'T'H from 1ts gross mcome tax in the amount of
P1,439,000.74 but dentes the rest of the allegation for being cerroneous
conclusions of fact and law:

XXX XXX NXX

10. He denies the allegations under the heading “Nature of the
Peution’ for being erroneous conclusion of fact and law, the truth bemng

that petutioner failed to duly protest the assessment issued against it:
XXX XXX XXX

12. xxx that mvesugation disclosed that pettioner fatled to remit
the corresponding documentary stamp tax on its lease agreement. There
was late remittance of documentary stamp tax on its issuance of capital
stock amounting to 1’31,104.00 m violation of Sections 194 and 176,
respectively, of the Natonal Internal Revenue Code of 1997;

13. xxx vertfication disclosed that pettoner fatled to pav the
value added tax on the sale of 1ts fixed asset in violation of Sectnon 106 of
the National Internal Revenue Code of 1997,

oo

P lixhibit “K7 records, p. 282; Eixhibit <777, BIR Records, p. 394,
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W
o



ClA CASENO. 7416
DPECISTON
PAGLH 5

14, xxx [v]erification disclosed that pentioner failed to remit the
correct expanded withholding tax on its income pavments subject to
expanded withholding tax mn violaton of Scections 80 and 57, respectvely,
of the National Internal Revenue Code of 1997

15, xxx that due to deficiency taxes, petitioner 1s lable to
surcharges and interest in accordance with the provisions of Sections 248

and 249 of the NIRC of 1997;

16. xxx examination of peutoner’s books of accounts and other
accounting records disclosed that petittoner 1s hable for deficiency
mcome tax (1’250,955.06); documentary stamp tax (P76,339.76): value-
added tax (P1,572,580.24); and expanded withholding tax (P156,548.37):

17. Al presumptions arc in favor of the correctness of tax
assessments.  The good faith of tax assessors and the validity of their
actions arc presumed.  They will be presumed to have taken mto
consideration all the facts to which their attention was called (CIR 7.
Constructon Resourees of Asia, Ine. 145 SCR-1 677). 1t 1s incumbent upon
the taxpaver to prove the contrary (Alindanao Bus Company vs. CIR, 1
SCRA 538; CIR vs. Tuason, Inc.. 173 SCR-1 397) and failure to do so shall

vest legality to respondent’s actuons and assessments.”

Pettioner and respondent filed their respective Formal Offer of Lividence on
February 18, 2008 and September 17, 2008, which were adnutted by this Court on April
1, 2008 and October 22, 2008, respectively.

In a Resoluton dated January 7, 2009, this case was deemed submitted for

decision after the Court considered the parties” Memoranda.

However, the Court 1ssued an Order on November 10, 2009, requining pettioner
to submit the previously admitted exhibits “FF?7GG” 7HH” 7117 7J]-17, and “[]-27,

which were found to be missing from the records.

Petiioner complied with the order of the Court on November 18, 2009. In a

Resolution dated November 26, 2009, the case was re-submitted for decision.

The parties jointly submitted the following issues for resolution:

feen
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1. Whether or not, under the facts and the law, petitioner 1s liable for alleged
deficieney income  tax, documentary stamp  tax, value added rax, and expanded

withholding tax for the taxable calendar vear 2001

2. Whether or not petitioner duly protested the assessments.

Liability for the alleged deficiency income tax,
documentary stamp tax, value added tax, and
expanded witltholding tax for the taxable
calendar year 2001

Deficiency Income and Value-Added Tax

A review of the records would show that the assessment for income tax due and

value added tax (VAT) are rooted on the alleged sale of fixed assets by peduoner m 2001,

Respondent cxpla_ins, through his witness, Mr. idwin Aritumba, the Revenue
Officer tasked to investigate petiioner’s books of accounts: that petittoner entered mto a
contract of sale with UCPB Leasing and Finance Corporation on August 30, 2001 and
. December 11, 2001 but eventually leased them back. What had actually happened was a
sale-leaseback transacton. Thus, petitioner 1s liable for deficiency VAT on the sale of 1ts

fixed assets.

Peutioner’s deficiency income taxes results from a recognition of the sale
resulting to the over declaraton of depreciation expense for the sold asscts, recognition
of the rental thereof and 1denufyving sales subject to Income Tax Holiday in accordance
with the Board of Investments” (BOI) registraton. In sum, the bases for the alleged

deficiency income tax are as follows:

Net Loss per Income Tax Return P(2,373,753.00)
Add: Over-declaration of depreciation 281,851.32
Gain on sale of fixed asset 1.632.570.97
Loss corresponding to ITH 1,439.000.74
Less: Rental of fixed assets (509,484.606)

e

-3
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Petitioner denies entering into any sale transaction for the taxable vear 2007 and
stands firm that the said fixed asscts are stll intact and form part of its inventory.
Pettioner continues that the alleged over declaration of depreciation for taxable vear
2001 is a result of the provision for depreciation of its property and equipment using the
straight line method based on the useful life of related assets. In other words, the alleged
depreciation was in truth and m fact legitimate depreciation incurred in the conduct of its

trade or business.

As to the loss pertaining to petitioner’s Income Tax Holiday, peutoner asserted
that there 1s no basis on respondent’s position to add back the loss corresponding to its
Income Tax Holiday on the ground that petitioner allegedly deducted loss corresponding

to Income Tax Holidav in the amount of P1,439.000.00.
This Court finds for the peutioner.

The various picces of evidence submitted by the parties to this Court failed to
show that petitoner entered into a contract of sale. The extstence of proofs to this
matter is very crucial considering that the assessment was based on the alleged sale of

fixed assets.

This Court recognizes that tax assessments by tax examiners arc presumed
correct and made in good faith. The presumption on the correctness of assessments
carrics with 1t the assumption that the assessment is not bascless but founded on

sufficiently relevant pieces of evidence.

The taxpaver has the duty to prove otherwise. In the absence of proof of any
irregularites 1 the performance of duues, an assessment duly made by a Burcau of
Internal Revenue examiner and approved by his superior officers will not be disturbed.
All presumptions arc in favor of the correctness of tax assessments™. Once petitioner has
presented 1ts evidence to rebut the presumption, it becomes incumbent upon respondent

to present controvertung evidence to refute petigoner’s  positton. It follows  that

—_— —— / 72N
7Sy Po vs. Court of Tax Appeals, G.R. No. 1-81446, August 18, 1988,

-3
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determination of the correct amount of taxes duc will stll depend on the pieces of

evidence submitted to the Court.

Well pronounced 1s the ruling of the Supreme Court m the case of the
Commissioner of Infernal Revenue vs. Hantex Trading Co.. Inc.":

“If a taxpayer files a petanon for review in the CTA and assails the
assessment, the prima jace presumption 1s that the assessment made by the
BIR is correct, and that i preparing the same, the BIR personnel
regularly performed their dutics. This rule for tax immdated suits 1s
premised on several factors other than the normal evidentiary rule
mmposing proof obligation on the pettioner-taxpayer: the presumption of
admintstrative regularity; the likelihood that the taxpaver will have access
to the relevant informaton; and the destrability of bolstering the record-
keeping requirements of the NIRC.

However, the prima facie correctness of a tax assessment does not
apply upon proof that an assessment 15 utterly without foundauon,
meaning it is arbitrary and capricious. Where the BIR has come out with
a ‘naked assessment,” Ze, without anv foundatuon character, the
determination of the tax due 1s without rational basis. In such a
situation, the U.S. Court of Appeals ruled that the determinaton of the
Commissioner contained mn a deficiency notce disappears. Hence, the
determination by the CTA must rest on all the evidence introduced
and its ultimate determination must find support in credible
evidence.” ([Zmphasis supplied.)

In this case, petutioner submitted to this Court the following pieces of evidence
to contest respondent’s assessment for deficiency VAT and income tax brought about by

petitioner’s alleged sale of fixed assets:

Exhibit P Copy of the Audited Tinancial  To prove that the fixed asscts,
Statements of Svdenham  subject of assessment i the
Laborarories for taxable vears Instant case arc intact, and form
2002 and 2001 part of the mventorv  of
petuoncr for the vear 2001 and
2002, As such no sale of fixed
assers 1o speak of contrary to
the findings of respondent.

Lixhibit A A Affidavit of Nara Isabel T, To  prove  that  peutioner
Bolanon dated November 6. ncurred no deficiency mcome
2006 tax, docmncmzln' stamp X,
expanded withholding rax and
VAT due for taxable year 2001

T

©GR.No. 130975, March 31, 2005,

(3}
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Exhibits BB, BB-1. BB-2, BB-3

BB-4, BB-5, and CC

Exhibirs DD, DD-1, DD-2, DID-3,

DD-4,DD-4, DD-5, and DD-6

Exhibit CE

Lxhibit FEF

Exhibit GG

Vartous  Schedule  of  Fixed

Assers, an Analysts of
Depreciation as of December
31, 2001 and a Schedule of

Leaschold Improvements

Schedule of Fixed Assets for
December 31, 2000, Schedule of
Accumulated Depreciation as of
2000,
Lapsmg Schedule, and Schedule
of Construction In Progress as
of December 31, 20001,

December 31, vArtous

Affidavit of Edwin Bavsa dated
May 30, 2007

Schedule of Depreciation

Schedule of Fixed Assets

To prove that the alleged sale of
fixed asscrs amounung  to
PSAT2.000.00 are mcluded 1
the Schedule of Iixed  Assers
and the fruth of the matter there
were no sale ot fixed assers for
vear 2001 and to prove that the
fixed assets are tfurther classified
as Machinery & quipment,
Laboratory & Glasswares,
Office Equipment, Furnimure &
Pixtures, and Leaschold
Improvements.

To prove the Schedule of Fixed
Assets and Schedule of
Accumulated  Depreciation  for
vear 2000; and to prove that the
Schedule of Fixed Assets for the
calendar  vear 2000 (ending
balance) clearly show that the
same 1s mtact and the same 1s
the beginning balance for the
Schedule of Fixed Assets for
Calendar Year 2001,
To prove that  Ppetitioner
incurred no deﬁcicnc‘y mMcome
tax, documentary  stamp  fax,
VAT and expanded withholding
rax duc for the taxable vear
2001,

To prove that the Independent
Certifted  Public

commussioned by the Tonorable

Accountant

Court has vertfied the account
“Property, Plant, and
Equipment” of petinoner and
was able to ascertain that the
same was stated at cost and the
basts of computing, the
depreciation 1s on a straight line
method i accordance with the
Generally Accepted Accoundng
Prnciples 1n relation to Scection
3HH(2y(ay  of  the Natonal
Internal  Revenue  Code,  as
amended.

To prove the beginning and
ending balance of fixed assets of
petittoner for taxable vear 2001;
and to prove that there had been
an wncrease in the amount of
fixed asscts from the vear 2000
to 2001, contrary to the findings
of the
Revenue that there had heen an

Burcau of Internal

-~
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Tixhibit 11

Iixhibus J].1,J1.2

Exhibir NN

Lease  Contract  with  UCPDB
Leasing and Finance
Corporation

List of vartous equipments

Independent CPA Report dared

January 17, 2008

occurrence  of  sale of  fixed

ASSCts.

To prove that petitoner and
UCPB  Leasing  and  [inance
Corporation entered 1mnto a lease
agreement over the propertics
allegedly subyjecr to VAT, Said
properties were never disposed
of and m fact and mn truth are
owned by UCPB Leasimg and
Finance Corporation.

To prove that the propertes
subject to VAT amounung to
P8 472.000.00 has no {factual and
legal Dbasis at all as the said
properties subject 1o VAT arce
owned Dby UCPB  Leasing
Corporation. The said
properties were leased but not
sold to the peutioner.

To prove that Mr. Iibseo AL
Aurellado has conducted special
audit  procedures pursuant to
being  commisstoned by the
IHonorable Court as an
Independent  Certifted  Public
Accountant, relaove  to the
alleged deficiency tax assessment
of pettioner  covering  the
taxable vear ended December
31,2001,

To prove that he has physically
examined the original copies of
the avatlable supporting
documents, such as the books of
accounts, sales mvoices, official
receipts, cash vouchers,
contracts  and other  relevant
documents which were served
and used as the basis of his
report;

To prove that Mr. Aurellado has

performed the necessary
procedures 1 accordance with
the Philippine Accounting
Standards and Generally

Accepted Accounting Prnciples:
and

To prove that the assessment
for the vear 2001 has no factual
and legal Dasts and that the
principal amount of assessment
m the amount of 1,107 311.11

Lo
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should — be  correspondingly
reduced by P1.098.838.11,
thereby leavmg the tax due 1o
only P8A473.00.

The above-mentioned pieces of evidence bolster petitioner’s claim. The findings
of the Certified Public Accountant (CPA) commissioned by this Court to examine
pettoner’s voluminous documents agree that there are no proofs as to the sale of the
fixed asscts, to quote:

“A. INCOME TAX

XXX XXX XXX

Orver-declaration of depreciation

Based on the examinaton of supporting documents, we have
verified the account Property, Plant, and Equipment” of SYDENHAM
and was able to ascertain that the same 1s stated at cost and the basis of
compudng the depreciation 1s on a straight hine method 1n accordance
with the Generally Accepted Accounting Principles in relation to Section
34(F)(2)(a) of the National Internal Revenue Code, as amended.

Gain on sale of fixed asset

SYDENHAM 15 being assessed by the BIR for the alleged gain
on sale of fixed assets; we have ascertained that there had been no
occurrence of any sale of fixed assets of the company.

NXX XXX XXX

C. VALUE ADDED TAX

As discussed above on income rax 2001, our examination showed
that there had been no sale of fixed assets for the subject taxable vear.
We also noted that what has transpired were additions to the schedule of
fixed assets.”

IFor his part, respondent offered the affidavit of the Revenue Officer who was
authorized to examince the books of accounts and accounting records of petdoner
(Exhibit 1), Formal Letter of Demand (Exhibit 2), Assessment Notices (Lixhibits 3-6),
and the letter from the Burcau of Internal Revenuce’s (BIR) Assessment Division

ordering pettioner to pay the assessed taxes (Exhibir 7). ;
, e
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Respondent’s exhibits fatled to prove the sale of petitoner’s fixed assets which 1s
the basts for the alleged deficieney VAT and Income Tax, due to over depreciation and
unreported gain on sale. Although, the BIR Records were forwarded to this Court, vet, 1t
was not formally offered except for the above-mentioned exhibits of respondent. Being
so, this Court cannot consider the entire records in resolving the 1ssue on hand
urespective of whether they may contain the best cvidence to prove respondent’s

ASSErtons.

It 1s well-settled that the courts cannot consider evidence which has not been
formally offered. Parties are required to inform the courts of the purpose of mtroducing
thewr respective exhibits to assist the latter in ruling on their admissibility in case an
objection thereto 1s made. Without a formal offer of evidence, courts are constrained to

take no notice of the evidence even if 1t has been marked and idenafied.

Pertinent hereto 1s Section 34, Rule 132 of the Revised Rules on Evidence, which
reads:

“SEC. 34. Offer of evidence. — . ¢ court shall consider no
evidence which has not been formally offered. The purpose for which the
evidence 1s offered must be specified.”

The Supreme Court had the occasion to explain the applicabilitv of the afore-
quoted provision with respect to the BIR Records in the case of Rajue/ Arsenio S. Dison rs.
Court of Tax_Appeals and Commissioner of Internal Revenue', thusly:

“While the CTA 15 not governed strictdy by technical rules of
evidence, as rules of procedure are not ends in themselves and arc
primarily intended as tools 1 the administraton of justice, the
presentation of the BIR’s evidence is not a mere procedural technicality
which may be disregarded considering that it is the only means by which
the CTA may ascertain and vernify the truth of BIR’s claims agamst the
Lstate. The BIR’s failure to formally offer these picces of evidence,
despite CTA’s directives, 1s fatal to 1ts cause.”

Taking 1nto consideration the supporting

g cvidence of peutoner in light of

respondent’s evidence, this Court decides to take peutioner’s side and cancel the

" Trar East Bank & Trust Co., ve. Comnussioner of Internal Revenue, G.R. No. 149589, September 15,
2000.
¥ GR No. 140044, \pril 30, 2008, , 7
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asscssments on income tax duce to over declaranon of depreciation expense and

unreported gain on sale of assets and the assessment for VAT

Anent the loss corresponding to income tax holiday, a review of the records
would show the loss corresponding to 1TH, allegedly deducted by peutioner from its

gross income, 1s computed as follows:

&
Netoss per I'TR P (2373753.00,
Add: Over-declaration of depreciation 281.851.32
Less: Rental-Tease of equipment 509 484.66
Adjusted ner loss P (200138634

Loss corresponding to I'TH period:

Declared sales durmo the THI period

N Adjusted net Joss
Declared rotal sales

P21.691.748.75

P39213.752.29

X P(2.601.380.34) = Pr1.439.000.74;

This Court agrees that anv loss corresponding to I'TH should be added back.
The amount, however, 1s computed based on the acrual net loss per ITR instead of the
adjusted nct loss considering that the over declaraton of depreciation expense and the
rental expenses should not be recognized in the first place. The loss corresponding to
I'I'H should be computed as follows:

P21.691.748.75

P39.215752.29

N P(2375.753.00, = Pr15313.081.53)

Notwithstanding the foregoing, there is stull no basis for the deficiency income
tax brought abourt by the loss corresponding to income tax holiday because petitioner is
not 1n a taxable position, 7ba? s, petitioner 1ncurred a net loss of P1,060,671.47 for

2001, computed as follows:

Net Loss per ITR P 2373.753.00)
Add:

Loss corresponding to ITH 1,313,081.53
Adjusted Net Loss P nenam 4T

Deficiency Documentary Stamp Tax
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The Formal letter of Demand’ shows that the assessment for deficiency
documentary stamp tax arose from the late remittance of documentary stamp tax (DS1)
on the issuance of capital stock and failure to remir the corresponding documentary

. o . )
stamp tax on its lease agreement, "1in the total amount of P76,339.76, to wit:

O lease contracts N 17.074.00
On stock 1ssuance 3110400
Total DST duce P 40.078.00
Less tax paid 3110400
DST sl due P 1797400
25% surcharge (on P49.078.00; 12.269.50
Interest (4/6/00 t0 12/15/04) 33.596.20
Compromisc 12.500.00
Total deficiency DST duce P 76,339.76

Pettioner contends that respondent’s assessment for deficiency DST on Jease
contracts amounting to P17,974.00 1s without factual and legal basis.  The Court-
commissioned independent CPA" found that the contract stipulated that Real Property
Taxes, City and Municipal Licenses shall be for the account of the lessor. Further, 1n the
absence of any express agreement, the pavment of the DST shall be for the sole account

12
of the lessor.

Furthermore, on the assessment for late remittance of IDS1 on stock 1ssuance of
P31,104.00, petitioner mamntains that petitioner already paid the DST thereof as shown
) . . " . .
by 1ts DST Declaraton/Return’’.  Furthermore, the right of respondent to assess 1t of

deficiency IDST had already prescribed pursuant to Section 203 of the NIRC of 1997,

This Court agrees with petidoner that the assessment for deficiency DST has

already prescribed.

Section 203 of the NIRC of 1997, provides as follows:

“SEC. 203. Period of Limitation Upon Lssessment and Collection. —
Except as provided in Section 222, internal revenue taxes shall be
assessed within three (3) vears after the last day prescribed by law for the
filing of the return, and no proceeding in court without assessment for
the collection of such taxes shall be begun after the expirauon of such

* Exhibit “D™, records, pp. 266-267; Lixhibit “27, BIR Records, pp. 3612-304. (C//_\
10 JSF1, records, p. 102. '
A Eliseo AL Aurellado.

12 Exhibit “KK”, Summarv of Findings (B), records, p. 383.

L Fxhibit “L7, records, p. 283,

P
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period: Provided, That in a case where a rerurn 1s filed bevond the period
prescribed by law, the three (3)-vear period shall be counted from the dav
the return was filed. For purposes of this Section, a return filed before
the last dav preseribed by law for the filing thereof shall be considered as
filed on such last day.”

Corollary thereto, Section 200(B) of the NIRC of 1997 provides thar
“SEC. 200. Payment of Docimentary Stamp Tax.-

(BY Tame Jor Filing and Payment of the Tax. — Except as provided
by rules and regulations promulgated by the Secretary of Ifinance, upon
recommendation of the Commissioner, the tax return prescribed in this
Section shall be filed within ten (10) davs after the close of the month
when the taxable document was made, signed, issued, accepted, or
transferred, and the tax thercon shall be paid at the same tme the
aforesaid return is filed.”

Pursuant to the aforecited Section 203 of the NIRC of 1997, the three-vear
period to assess commences from the date of actual filing of the return or from the last
date prescribed by law for the filing of such return, whichever comes later. In the case of

p ! gOo
DST, it 1s within ten (10) days after the close of the month when the taxable document
was made, signed, 1ssued, accepted, or transferred. Hence, if the return was filed carlier
than the last day allowed by law, the period to assess shall sull be counted from the last
dav prescribed for filing of the return. However, 1f the return was filed bevond the
period prescribed by law, the three-vear period shall be counted from the day the return

was filed.

Therefore, respondent had until the following dates within which to assess

o

pettioner for deficiency DST or for late remittance of DST:

Last Day 10 Last Day 1o
Reference Particulars Date Date Filed File Retum Assess

l.casce contract -

N -Mar- - - Apr-00 - Apr-03

Pxhibit 11| PCT360374 10-Mar o 1-Apr0 10-Apr3
l.casc contract -

o -Mar-0¢ - -Apr-00 -ApPr-03

Eshibit 11T | TCT360373 10-Martr A 10-Apr-03

Fixhibir 1. DS Declaration/Rerurn 12-Mar-01 12-Nar-03

-

O
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Clearly, the DST assessment 1s already  barred by prescrption smce  the

L o i IR :
Preliminary Assessment Notdce (PAN)7, and the Assessment Notice' and IFormal Letter
I . . . . -
of Demand ™ for deficieney DST covering the vear 2001 were 1ssued only on October 27,

2004 and December 15, 2004, respectively.

Deficiency Expanded Withholding Tax

Respondent asscssed petivoner of deficiency Expanded Withholding Tax (EW'T)

for taxable vear 2001 in the amount of P156,548.37, computed as follows:"

Gross Amount Tax Rate Tax Duc
Professional fees P 867900654 1004 Ik 86.790.65
Rental 380418743 5% 190.209.37
Secunty services 418.823.19 1% 4.188.23
Security services 130.909.08 2% 2.618.18
Janitorial services 212.905.51 1" 2.129.00
Janitorial services 93.135.81 2% 1.862.72
Brokerage 88.949.70 3% 444749
Darector's fees 93.000.00 HO% 9 300,41
Director’s fees 42.000.00 20%0 §.400.00
Scrvices 8.848.800.02 1% 88.,488.01
Scervices 1.392635.18 DUy 27.852.70
TCYEPAL P 15993256412 P 420.286.47
Less tax pad 334.608.68
ENXTT still due P 91,677.79
Interest (1/25/02 10 12/15/04) 52.870.58
Compromisc 12.000.00
Total deficiency EWT P 156,548.37

Pettioner contends that the assessment has no leg to stand on. It points out that
some of the pavments made to suppliers of goods and services are not subject to
withholding taxes for the reason that income recipients are exempt from mcome taxes.
This explains the difference or the discrepancy as regards to the expanded withholding

raxes.

f/LL

M ISEL, paragraph 4, records, p. 101.

15 Exhibit “F”, records, p. 269.

' Exhibit “D7 records, pp. 266-267; Exhibit “27, BIR Records, pp. 302-304
" 1d.
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The independent CPA found that the alleged diserepancy 1s merely a result of the
timing difference considering that expenses were charged agamst the income tax prior to
the remittance of the corresponding expanded withholding tax.'™

However, a verification of the records disclosed that petttioner failed to prove its
allecations.  Considermg that all presumptions are i favor of the correcmess of tax
assessments, the Court upholds respondent’s assessment of deficiency EWT. Peutioner

1s liable to pav deficiency EWT in the amount of P144 548,37, computed below:

Total EWT per Audir P 426,286.47
Less W] paid 334.608.68
W] sl due P 91.677.79
Interest (1/25/02 to 12/15/04) 52.870.58
Total EWT deficiency P 144,548.37

Due Protesr to the
Assessments

Respondent in his Memorandum stands that peutoner’s administrative protest is
merely pro-forma because the documents submitted by petiioner did not serve to
substanuate 1ts protest. Failure on the part of the taxpaver to submit relevant supporting
documents on the administrauve level, such as in the instant case, renders such protest
pro forma and shall be construed as if no administrative protest was filed at all and thus,

renders the assessments final, executory, and demandable.

We are unconvinced. Section 228 of the 1997 Tax Code provides:

“Section 228, Protesung an Assessment. — . . .

Such assessment may be protested admunistratively by filing a
request for reconsideration or reinvestigation within thirtv (30) days from
receipt of the assessment 1n such form and manner as may be prescribed
by implemenung rules and regulauons. Within sixty (60) days from
filing of the protest, all relevant supporting documents shall have
been submitted; otherwise, the assessment shall become final. . .’

(Emphasts supplied.)

This Court believes that what are “relevant supporting documents™ lics on the
sound discredon of the taxpaver filing the protest. The purpose 1s to prevent the BIR
from abusing its power by alwavs declaring msufficient the documents that petinoner will

fa

1 Fxhibit KK, Summary of Findings (1), records, p. 384, ) ]
'

-

[op]
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submit.  This will lead to an unending cvcle and the taxpaver’s protest will never be

deaded.

In the case at bar, the February 26, 2004 letter’” of petitioner showed that it
submitted documents which it deemed relevant to support its protest. Thus, respondent
cannot say that petittoner did not submit documents i accordance to Section 228 of the

1997 Tax Code.

WHEREFORE, the instant Petition for review 1s PARTIALLY GRANTED.
Respondent’s assessment for deficiency Income Tax, VAT, and DST 1n the amounts of
P250,955.06, P1,572,580.24, P706,339.76 , respectively, inclusive of interest, surcharge and
compromise penalty for taxable vear 2001 1s hereby ordered CANCELLED. However
pettoner 15 ORDERED TO PAY the deficiency Expanded Withholding Tax in the
amount of P144,548.37, computed as follows:

Basic P 91.677.79
Interest 52.87().58

TOTAL P 144,548.37

The compromise penalty of P12,000, imposed by respondent 1s excluded, there
being no compromise agreement between the parties. In addition, peutoner is hable to
pay 20% delinquency interest on the amount of P144.548.37, computed from January
14, 2005 undl full payment thereof pursuant to Section 249(c)(3) of the 1997 Tax Code,
as amended.

SO ORDERED.

%/\,./*: e o C/:—t/jr((\;
ERNESTO D. ACOSTA

Presiding Justice

We concui:

ON LEAVE

LOVELL R. BAUTISTA CAESAR A. CASANOVA
- Assgciate Justice Associate Justice

/
i
i

|

1 Exhibit .
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CERTIFICATION

Pursuant to Scction 13, Article VI of the Constitution, 1t 1s hereby cerufied that
the conclusions 1 the above Decision were reached in consultation before the case was

assigned to the writer of the opinion of the Court’s Division.

ERNESTO D. ACOSTA

Presiding Justice
LR
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