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STATEMENT OF THE CASE

This 1s a Petution for Review filed by Composite Materials, Inc. on July 4,
2011 praying for the cancellation and withdrawal of the assessment issued
against 1t for alleged deficiency income tax and expanded withholding tax
(LWT) covered by Formal Letter of Demand (FILD) No. 043-B32-07' dated
June 28, 2010 in the amount of P4,093,805.74, inclusive of interest, for calendar
year 2007.

Ve

! Exhibit “A”, docket, volume (vol.) I, pp. 441-443,
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STATEMENT OF FACTS

Pettioner Composite Matertals, Inc. 1s a domestic corporation duly
organized and cxistit  und - Philippine lav  with principal o™ e at 11 joe
Borris St., Bo. Bagong llog, Pasig City and duly registered with the Bureau of
Internal Revenue (BIR) under ‘T'ax Identification Number (TIN) 005-581-218.

On the other hand, respondent 1s the duly appointed Commissioner of
the BIR vested under appropriate laws with the authority to carry out the
functions, dutics and responsibilities of said Oftice, including, inrer alia, the
power to decide disputed assessments, and cancel and abate tax liabilities
pursuant to the provisions of the National Internal Revenue Code (NIRC) of
1997 and other tax laws, rules and regulations.

On July 1, 2010, petittioner recetved respondent’s Formal Letter of
Demand (Demand No. 043-B32-07) dated June 28, 2010, with attached Details
of Discrepancies and accompanying Assessment Notices,” assessing petitioner
of deficiency income tax and EWT in the total amount of $4,093,805.74,
inclusive of interest, for calendar year ending December 31, 2007.*

Petitoner filed its protest letter to the ormal Letter of Demand on July
7, 2010 and the same was duly received by respondent.”

However, respondent dented petitionet’s protest by issuing the Final
Notice Before Scizure’, which was received by petitioner on June 2, 2011,

Petitioner then appealed the Final Notice by filing the instant Petition
for Review on July 4, 2011.°

On July 8, 2011, petitioner filed an Urgent Omnibus Motion (1) To
Quash Warrant of Distraint and/or ILevy, and (II) To Fnjoin Collecton of
Taxes, praying, among others, for the suspension of collection of petitioner’s
alleged deficiency mcome tax, cxpanded withholding tax and interests for
calendar year 2007 until the case is resolved with ﬁnnlity;/

? Par. 2, Stipulated Facts, Joint Stipulation of Facts and Issues (JSFI), docket, vol. I, p. 160.

Par. 3, Stipulated Facts, JSFI, docket, vol. I, p. 160.

Exhibit "A”, docket, vol. I, pp. 441-445,

Par. 5, Stipulated Facts, JSFI, docket, vol. I, p. 160; Exhibit “B”, docket, vol. I, pp. 449-451.
Par. 7, Stipulated Facts, JSFI, docket, vol. I, p. 160; Exhibit “C”, docket, vol. I, p. 452.

Par. 6, Stipulated Facts, JSFI, docket, vol. I, p. 160.

Petition for Review, docket, vol. I p. 1.; The last day prescribed for filing the instant Petition for
Review, which was on July 2, 2011, fell on a Saturday; See Section 1, Rule 22, The 1997 Rules
of Civil Procedure.

X N s W

% Docket, vol. I, pp. 25-30.
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The omnibus motion was granted by this Court via Resolution' dated
August 11, 2011, requiring petitioner to file a surety bond equivalent to double
the amount sought to be collected by respondent.

Respondent filed her Answer'' on August 26, 2011, interposing the
following special and atfirmative defenses:

4. Tax assessments by tax examiners are presumed correct
and made in good faith. The taxpayer has the duty to prove
otherwise. In the absence of proof of any irregularities in the
performance of duties, an asscssment duly made by a Bureau of
Internal Revenue examiner and approved by his superior officers
will not be disturbed.  All presumptions are in favor of the
correctness of the assessments. (Commissioner of Internal Revenue vs.

Bank of the Philippine Islands, G.R. No. 134062, April 17, 2007);

5. The ormal Letter of Demand and Assessment Notices
(FAN) dated 28 June 2010 for calendar year ending 31 December
2007 against the petitioner was issued in compliance with the
provisions of Section 228 of the National Internal Revenue Code
(NIRC) and in accordance with existing Revenue Rules and
Regulations rclative to the right of the pettioner to be informed
of the factual and legal bases upon which the assessment was
made. Petitioner was informed in writing of the law and the facts
on which the assessment 1s made, otherwise, they would not have
filed their protest on July 7, 2010;

6. Petitioner was assessed deficiency income tax because it
failed to substantiate with sufficient evidence the deductibility of
commissions and professional fees from gross income in violation
of Section 34 (A) of the NIRC of 1997, as amended. In addition,
petitioner’s claimed purchases per lncome Tax Return (I'TR) is
greater than the actual expenses incurred, therefore, the
overstatement 1s added back to their taxable income pursuant to
Section 34 of the aforesaid law;

7. Petiioner was assessed  deficiency  withholding  tax
because it failed to fully withhold and remit the expanded
withholding tax on income payments for commissions as required
under Revenue Regulations No. 2-98, as amended;

/./

¥ Docket, vol. I, pp. 46-51.
' Docket, vol. I, pp. 52-55.



Page 4 of 24
DECISION
CTA CASE NO. 8306

8. The 20% per annum has been imposed pursuant to the
provisions of Section 249(B) of the NIRC of 1997, as amended;
and

9. The 25% surcharge has been imposed pursuant to the
provisions of Section 248(A\) of the NIRC of 1997, as amended.

12

The case was sct for pre-trial conference on September 23, 201
Petitioner’s Pre-1'rial Brief” and respondent’s Pre-Trial Brief" were both filed
on Sceptember 20, 2011.

On October 17, 2011, petitioner filed its Compliance with the
Resolution dated August 11, 2011, granting petitioner’s Motion for Suspension
of Collection of Taxes.””  Thus, a Resolution was issued on October 25, 2011,
which approved the surety bond attached to the said Compliance.'® On the
same date, an Amended Pre-Trial Brief was likewise filed by petitioner."”  As a
result, another Pre-Trial Brief was filed by respondent on October 20, 2011."

On November 29, 2011, the parties filed with this Court their Joint
Stipulation of Facts and Issues'’, which was approved in a = solution™ dated

December 1, 2011, Thereafter, a Pre-Trial Order”' was issued by the Court on
January 5, 2012.

Trial ensued, giving both partics the opportunity to present their
respective documentary and testimonial evidence.

On March 13, 2012, respondent submitted the BIR Recotrds in the
instant casc, consisting of two hundred seventy-nine (279) pages representing
the complete BIR Records of petitioner for calendar year 2007.%

After presentation, marking, identification and offer, the Court admitted
as part of petitioner’s documentary evidence Exhibits “A” to “NX-17, with the
exception of Exhibits “S-707 to “S-757, “S-74-2”, “5-81-a”, “S§-76” to “S-1077,
and “S-108” to “S-1187; which were dented admission for petitionet’s failure to
present the originals for comparison.i/

'” Notice of Pre-Trial Conference issued on September 1, 2011, docket, vol. I, p. 86.

Y Docket, vol.
! Docket, vol.
1> Docket, vol.
' Docket, vol.
' Docket, vol.
'8 Docket, vol.
¥ Docket, vol.
» Docket, vol.
2! Docket, vol.
2 Docket, vol.
7 Resolution dated November 9, 2012, docket, vol. 11, pp. 757-758.

1, pp. 93-105.
I, pp. 89-92.

I, pp. 115-117.
I, p. 155.

I, pp. 140-152.
I, pp. 118-121.
I, pp. 159-169.
I, p. 171.

I, pp. 173-181.
I, pp. 253-254.
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When it was respondent’s turn to present her evidence, she moved for

the withdrawal of the BIR Records of the instant case, which was subsequently

anted durt  the I it he ~ on January )13.*  Respondent then

proceeded to present, mark and identify her exhibits and thereafter returned
the BIR Records of the instant case on June 26, 2013.%

An offer of respondent’s exhibits was subsequently made. The Court, in
a Resolution dated August 14, 2013, admitted as part of respondent’s evidence
Exhibits “17 to “15-2”, with the exception of Lixhibit “5”; which was denied
admission for petitioner’s failure to present its original for comparison.™

Petitioner submitted its Memorandum (With Manifestation Regarding
the Pending Compromise Discussion Between the Partics)” on October 16,
2013; while respondent submitted her Memorandum™ on October 21, 2013.
Accordingly, the case was submitted for decision on October 25, 2013.”

On November 21, 2013, the parties filed their Joint Motion (I'or
Withdrawal of BIR Records),  praying that respondent be allowed to
temporarily withdraw the BIR Records for this case for purposes of processing
petitioner’s  payment of the compromise sctilement amounts and the
subscquent approval of its application for compromise.” I'his Joint Motion
was granted by the Court in the Resolution dated January 14, 2014, giving a
period of fifteen (15) days from notice to temporarily withdraw the BIR
Records of this case. After which, respondent was directed to immediately
return the BIR Records to the Court.”

STATEMENT OF ISSUES
The parties submitted the following issues™ for this Court’s disposition:

A. Whether the right of Respondent to make an
assessment for expanded withholding tax for taxable year 2007
has prescribed.

B. Whether Petitioner was denied due process of law.//

?* Docket, vol. II, pp. 779-780.

’> Docket, vol. II, pp. 857-858.

% Docket, vol. II, pp. 938-939.

?/ Docket, vol. II, pp. 964-1004

8 Docket, vol. II, pp. 954-963.

 Docket, vol. II, p. 1006.

% Docket, vol. II, pp. 1008-1010.

3! Docket, vol. II, pp. 1012-1013.

*2 Stipulated Issues, JSFI, docket, vol. I, p. 163.
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C. Whether or not Petitioner failed to substantdate with
sufficient evidence the claimed deductions.

. WL ° - Pettior s ymmissions  and
professional  fees in  the total amount of
Php4,350,185.93 were supported  with  sufficient

evidence.

. Whether or not Petitioner’s purchases was

overstated by Php2,693,487.55.

. Whether Petitioner’s  payments  of
commissions amounting to Php3,341,091.33 were
not subjected to EWT.

THE COURT’S RULING

As to the first stipulated issue concerning prescription of the period to
assess petitioner’s deficiency EWT for calendar year 2007, petitioner alleged
that respondent’s right to issue an assessment for the alleged deficiency EWT
for the period of January to May 2007 is already barred by prescription

considering that the assessment was issued only on June 28, 2010.

Scction 203 of the NIRC of 1997, as amended, specifically provides that
respondent has three (3) years to assess and collect an internal revenue tax, to
wit:

SEC. 203. Period of Linutation Upon Assessment and Collection. —
Except as provided in Section 222, internal revenue taxes shall be
assessed within three (3) years after the last day prescribed by law
for the filing of the return, and no proceeding in court without
assessment for the collection of such taxes shall be begun after
the expiration of such period: Provided, That in a case where a
return is filed beyond the period prescribed by law, the three (3)—
year period shall be counted from the day the return was filed. For
purposes of this Section, a return filed before the last day
prescribed by law for the filing thereof shall be considered as filed
on such last day.

Pursuant to Section 203 of the NIRC of 1997, as amended, internal
revenue taxes must be assessed within three years counted from the period
fixed by law for the filing of the tax return or the actual date of filing,
whichever is later.  ‘This rule governs the question of prescription of the
government's right to assess internal revenue taxes primarily to safeguard th/c\/
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intercsts of taxpayers from untreasonable investigation.  Accordingly, the
government must assess internal revenue taxes on time so as not to extend
indefinitely the period of assessment and deprive the taxpayer of the assurance
that it will no longet be subjected to further investigation for taxes after the
expiration of reasonable period of time.”

Thus, in determining the last day for respondent to assess petitioner of
deficiency EWT for calendar year 2007, this Court shall apply the relevant
provisions of Section 2.58 of Revenue Regulations (RR) No. 2-98, as amended
by RR No. 06-01 and RR No. 17-03, which require the filing of the creditable
withholding tax return and payment to be made within ten (10) days after the
end of each month for the months of January until November, while for the
month of December, the creditable withholding tax return should be filed and
payment to be made on or before January 15 of the following year.

Since respondent issucd the TFormal Ietter of Demand/Assessment
Notices™ on June 28, 2010, respondent’s right to assess petitioner of deficiency
EWT from January to May 2007 has alrcady prescribed, illustrated as follows:

Date of Filing of Date of
BIR Form No. Last Day to File Issuance of
Month 1601-E% BIR Form No. FLD/
Covered 1601-E as required Last Day to Assessment
(2007) by law Assess Notices Remarks
January 02/12/07 2/10/2007 2/10/7010 Prescribed n
Ralwne 03/09/07 3/10/5007 3/10/2010 Prescrilea
March 04/10/07 4/10/2007 4/10/2010 Prescribed
Apuil 05/10/07 5/10/2007 5/10/2010 Prescribed
May 06/07/07 6/10/2007 6/10/2010 Prescribed
June 07/10/07 7 /10 /0007 7 /109010 6/28/2010 Not Prescribed
o e 08/07/07 8/10/2007 8/10/2010 Not Prescribed
August 09/10/07 9/10/2007 9/10/2010 Not Prescribed
September 10/10/07 L0/ 10/2007 10/10/2010 Not Preceshod |
October 11/12/07 11/10/2007 11/10/2010 | Nt Prescribed
November 12/10/07 12/10/2007 12/10/2010 Not Prescribed
December 01/09/08 1/25/2008 | 1/25/2011 - | Not Prescribed |

In the Details of Discrepancies, respondent stated that petitioner failed
to fully withhold and remit the EWT on income payments for commissions,

computed as follows:

Commissions

Per FS/Audit
P3,805,872.73

Per Return

Difference

P464,781.40

P3.341,091.33

e

33 Commissioner of Internal Revenue vs. FMF Development Corporation, G.R. No. 167765, June

30, 2008.

' Exhibit “A”, docket, vol. I, pp. 441-445.,

% BIR Records, pp. 50-65.
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From the foregoing, respondent erroncously deducted the mcome
payments to Vertex Mercantile Services, Inc. (P47,839.80), RNQ Customs
Brokerage (P114,398.70) and Scaglobe Marine Surveyors (P17,500.00) totaling
P179,738.50, as these do not form part of the claimed commissions of
P3,805,872.73.

However, the remaining income payment of P285,042.84 (P464,781.40
less P179,738.50) tor which the 10% EW1T" of P28,504.30 was remitted to the
BIR 1s properly deductible against the commissions of $3,805,872.73.

Conscquently, the commission expense of $3,341,091.33 subject of
the 2007 deficiency EWT asscssment actually pertains to the accrued
commissions in December 2007 in the amount of £3,520,829.89 reduced by
the amount of P179,738.50 income payments to Vertex Mercantile Services,
Inc., RNQ Customs Brokerage and Seaglobe Marine Surveyors.

In other words, while respondent’s right to assess petitioner of
deficiency LWT for January to May 2007 has alrcady prescribed,”” no part of
the subject deficiency EWT assessment pertains to the said period.
Thus, respondent’s assessment against petitionet for basic deficiency EWT for
calendar year 2007 in the amount of P334,109.13 shall be upheld:

Per FS/ Audit | Per Retnen Difference |
Commissions P3,805,872.73 P464,781.40 P3,341,091.33
Tax Rate 10/
Deficiency Expanded Withholding Tax P334,109.13

As to the sccond issue, petitioner avers that respondent violated
petitioner’s right to duc process of law when she issued the assessment for
alleged deficiency income tax and EWT for calendar year 2007.

On the item “non-deductible expense” which 1s part of the computation
of deficiency income tax, pcttioner alleged that respondent did not disclose
which specific commissions and professional fees were not supported by
evidence and during which month/quarter these fecs were supposedly incurred.
Petitioner further asserts that the assessment also failed to disclose which
purchases were considered and which were found to be overstated. The
assessment likewise failed to state which type of purchases (as petitioner had
made various purchases of goods and services) were considered and audited for
purposes of, and as bases for, the assessment.

As regards the assessment for defictlency EWT, the basis for the
deficiency EWI was the purported fatlure of petitioner to fully withhold and

¥ Also alleged by petitioner in paragraph 55 of its Memorandum, docket, vol. II, p. 981.
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remit the KWT on income payments and commissions as required under RR
No. 2-98, as amended. Petitioner opposed the assessment, arguing — at
respondent did not list in sufficient detail the payees of these commissions.
Respondent also allegedly failed to disclose when these commissions were paid
and which particular _ W'I' return of petitioner was found deficient. In view
thereof, petitioner insisted that respondent did not provide sutficient
information and opportunity to petitioner to intelligently answer respondent’s

findings.

Perusal of the assailed assessment with the Details of Discrepancies™
shows that petitoner was duly informed of the factual and legal bases of the
computation of its deficiency income tax and deficiency EWT labilities.

It is true that the law requires that the taxpayers should be informed of
the legal and factual bases of the assessment. However, the assessment notice
is not required to be a full narration of the facts and laws on which the
assessment 1s based.  Thus, so long as the parties are notified and given the
opportunity to explain their side, the requirements ot due process are
satisfied.”

Applying the foregoing, the mere fact that respondent failed to provide
petitoner the details which it believes are necessary for it to be sufficiently
informed of the factual basis of the assessment does not make the assessment
null and void.

Furthermore, the Court cannot sustain petitioner’s claim that respondent
failed to provide sufficient information and opportunity to intelligently answer
the assessment since the items “commissions” and “professional fees”
indicated in the computation of petitioner’s deficiency imncome tax liability refer
to the amounts which petitioner itself claimed as deduction from its
gross income, while the item “overstatement of purchases” pertaining to the
same computation was arrived at by computing the difference between
petitioner’s purchases as indicated in its own income tax rcturn (I'TR)
and the purchases as stated in respondent’s audit.

Clearly, petitioner could have easily substantiated by evidence the said
commissions and professional fees which petitioner itself claimed as deduction
from its gross income, as well as the purchases which petittoner declared 1n its
I'TR in order to answer the assessment issued by respondent.

The same holds true with regard to the assessment for deficiency LWT,
wherein petitioner could have established by substantial evidence that it fully

3 Exhibit “A”, docket, vol. I, 441-445.
% Calma, et al. vs. Court of Appeals, et al,, G.R. No. 122787, February 9, 1999.
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withhold and remit the EWT on income payments and commissions for
calendar year 2007 in order to disprove the subject LLW'T assessment.

Similatly, a review of the records would show that petitioner was
informed of the result of the tax audit conducted by respondent from which
the deficiency tax assessment was based through the Notice for an Informal
Conference, attaching thereto respondent’s detailed findings on all of its
internal revenue tax liabilities pursuant to Ietter of Authority No. 0008746

dated September 9, 2008."

Considering the foregoing, it cannot be said that petitioner was not given
sufficient information to intelligently answer the assessment issued by

respondent against it.

The Court will now address the third issue pertaining to petitioner’s

substantiation of its claimed deductions.

I. DEFICIENCY INCOME TAX - £3,590,536.70

Respondent computed the deficiency income tax assessment in the
amount of 3,590,536.70, by adding adjustments to petitioner’s taxable income
per I'TR for the year 2007, consisting of (1) non-deductible expense amounting
to P4,350,185.93, and (2) overstatement of purchases

P2,693,487.55, as shown below:

amounting  to

Taxable income per I'I'R

Add: Adjustments per investigation

P 1216 760.03

Non-deductible expense

P4,350,185.93

Overstatement of purchases

2,693,487.55

7,043,673.48

Taxable income per investigation

P 8,360,433.51

Tnecame Tav doe ['hcrcon

P 2926,151.73

LCSSZ AHO\VﬂblP navimenta /10\’ rrpﬂi[

Payments

P 118,506.24

Creditable Tax Withheld per I'TR

342,350 74

Neficiency Income Tax

460,866.00
P 2,465,285.73

Add: 20% imterest p.a. (04.16.08 to 07.28.10)

1,125,250.97

TOTAL AMOUNT DUE

£3,590,536.70

The Court shall determine the validity of the assessment by looking into

the propricety of cach of the said adjustmcnrw

0 Exhibit “3”, BIR Records, pp. 178-181.
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A. Non-deductible Expenses — $4,350,185.93

Per the Details of Discrepancies attached to respondent’s FLD', the
Non-deductible Hxpenses consts 1 of the following:

(\nh'nﬂicgions ? 3,805,87273
Protessional Fees 544 313.20
Non-deductible Expenses $4,350,185.93

Respondent disallowed the aforesaid expenses based on the examiner’s
findings as stated in Lixhibit “3”, to wit:

(1) DISALLOWE COMMISSION EXPENSES -
P3,805,872.73

Verification disclosed that the taxpayer 1s an importer of
resin and auxiliarics primarily used in the production of cleaning
atds and chemicals. "That 97% of 1ts total sales were derived from
its affiliate, POLYMER PRODUCTS PHILS., INC. where the
taxpayer sharc the same office. There were no beginning and
ending inventories which signify that all imported purchases were
sold readily to its customers. Apparently, there 1s no nced to
employ the services of companies and/or individuals to market
and promote its goods and pay for commission based on
percentage of sales.

The taxpayer accrued Commission amounting  to
P3,520,829.89 at the end of 2007 without any valid explanation
for such accrual.  Allegedly, the payments tor the payees were
made in 2008. Examination of 2007 vouchers disclosed that the
taxpayer paid for commission of various individuals. The sample
of documents attached were detailed as follows:

Date
20017 Payee Sales Invoree No, Customer Comnussion Remarks
5% & 10"a
COMMISSION
for sales of
custodial
supplics &
chemical
\arious S NUsIEY products of
ranging  from  /2204- | Varous  customers of POLYNMIER
Bucnavista, Jose/ | 72286 wmsued 0 Oct & | POLYMER PROWD. 26,277.00 | PRODUCTS
I'ch. 2 Colomu, Bendeline Nov. 2006 PLITS. INC, 27.078.34 PEHITS INC.
5% & 10
Varous  customers of commission
\urious S serics | POLYNIER PROD. for sales of
ranging, frm 8O184-86191 | PHILS,  INC. {cg custodial
Nov 12 ,BUUT‘I\,@SEE,L)E 7 issucd ix} August 2007 | Ateneo, Sogo) 2061274 | supples &

o

1 Exhibit “"A”, docket, vol. I, pp. 441-443.
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chemical
products — of
POLYNER
PRODUCTS

promec N

Commission payments in 2007 totaling P285,042.90
including the above examples were erroneously and intentonally
charged to the taxpayer even if it was clear that the scervices of
these individuals were made for its affiliate, POLYMER
PRODUCTS PHILS., INC.

Section 34 of the Tax code provides that in order that a
business cexpense to be deductible, it must (1) be ordinary &
necessary expense; (2) it must be paid or incurred during the
taxable year in carrying on or directly attributable to operation
and/or conduct of its trade or business; (3) it must be reasonable
in amount and sustained by adequate proof; (4) & not contrary to
law, morals & public policy or public order. The taxpayer failed to
meect the standard set forth under this section, thus, its accrued
and paid commission expenses amounting to $3,520,829.89 and
P285,042.90 respectively, were disallowed.

(2) DISALLOWED PROFESSIONAL FEES -
PEA1 313.20

The taxpayer paid professional fees to  individuals
amounting to P544,313.20. There were no explanation why the
company nceds the services and for what legal purpose.  The
payment of 10% expanded withholding tax for such services is
not sufficient to justify that the payments can be claimed as part
of deductible expenses. The rule set forth under Section 34 shall

also be applied.

Petitioner disagreed with the disallowance of its commission expenses
and professional fees for calendar year 2007, arguing that these were valid
expenses incurred in the ordinary course of its business duting the said year and
are duly supported by vouchers.

Petittioner explained that its business involves trading in goods such as
resin, fiberglass, and auxiliarics on wholesale or retail basis pursuant to its
primary purpose stated in its Amended Articles of Incorporation.  Since
petitioner needs to sell its products in order to survive, it requires the services
of agents who can convince customers to buy its products rather than those of
its competitors, negotiate on the price and coordinate with customers on
matters such as the volume of the order and time of delivery. Without these
agents, petitioner might suffer scrious financial losses due to insufficient sales.

e d
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These agents are paid commissions for their selling activities to petittoner’s
. 42
clients.

Invoking the case of Rightfield Property 1 entures, Inc. (now known as Universal
Rightfield  Property Holdings, Inc.) vs. Commnissioner of Internal ReZ)en//e43(Rngg7?e/d
Property case), petitioner maintained that its  claimed commissions  and
professional fees for calendar year 2007 in the total amount of $4,350,185.93
are valid business expenses.44

‘The Court finds the disallowance proper.
Scction 34(A\)(1)(a) (1) of the NIRC of 1997, as amended, provides:

SEC. 34, Deductions from Gross Income. — Except for
taxpayers earning compensation income arising from personal
services rendered under an employer-employee relationship where
no deductions shall be allowed under this Section other than
under Subsection (M) hereof, in computing taxable income
subject to income tax under Sections 24(:\); 25(A); 26; 27(1\), (B)
and (C); and 28(\)(1), there shall be allowed the following

deductions from gross income:
() Expenses. —

(1) Ordinary and Necessary Trade, Business or Professional
Expenses. —

(@) In General. — There shall be allowed as deduction from
gross income all the ordinary and necessary expenses paid or
incurred during the taxable year in carrying on or which are
directly attributable to, the development, management, operation
and/or conduct of the trade, business or exercise of a profession,
including:

(1) A rcasonable allowance for salarics, wages, and other
forms of compensation for personal services actually
rendered, including the grossed-up monetary value of fringe
benefit furnished or granted by the employer to the employee:
Provided, That the final tax imposed under Section 33 hereof has

been paid; (Empbhasis supplied)
paid: (Brphasis sppled),

* Exhibit “U”, docket, vol. I, p. 696.
3 CTA Case No. 5972, October 16, 2003.
* Petitioner’s Memorandum, docket, vol. II, p. 986.
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The foregoing provisions clearly allow compensation for personal
services actually rendered such as commissions and professional fees as
deductible business expenses provided the following conditions are met:

that the expenses are ordinary and necessary;

that they must be paid or incurred within the taxable year;

3. that they must be paid or incurred in carrying on a trade or
business; and

4. that they are supported by pertinent records or documents.”

N +—

The fact that the disallowed commissions and professional fees were
paid or incurred and supported by proper evidence is not disputed.

However, respondent contended that the subject commissions are not
directly attributable to petitioner but to the latter’s affiliate-corporation and
thus, not “ordinary and “necessary” in the conduct of petitioner’s business.

The same holds true with the disallowed professional fees. Respondent
alleged that petitioner failed to establish the maintenance of professionals or
consultants in the promotion of its goods or the importation of purchased
goods or 1n 1ts business operations.

The Supreme Court, in the case of Atlas Consolidated Mining and
Development Corporation  vs. Commissioner of Internal Revenne®, explained that
ordinarily, an expense will be considered “necessary” where the expenditure is
appropriate and helpful in the development of the taxpayer's business and
“ordinary” when it connotes a payment which is normal n relation to the
business of the taxpayer and the surrounding circumstances.  The term
“ordinary” docs not require that the payments be habitual or normal in the
sense that the same taxpayer will have to make them often; the payment may be
unique or non-recurring to the particular taxpayer affected.

As borne by the records of this case, it 1s evident that the commission
expense is not ordinary and necessary since petitioner’s main customer was just
its own affiliate company, Polymer Products (Phils.), Inc. to whom it sold
97% of its products. As can be scen in 1ts I'IR for calendar year 2007,
petitioner’s net sales amounted to P35,208,298.93" which consisted of the

following:j/

% Esso Standard Eastern, Inc. (formerly Standard-Vacuum Oil Company) vs. The Commissioner
of Internal Revenue, G.R. Nos. L-28508-9, July 7, 1989.

* G.R. Nos. L-26911 and L-26924, January 27, 1981.

 Exhibit “4”, line 15C, BIR Records, p. 15.

* BIR Records, p. 126.
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Morcover, this Court cannot sustain petitioner’s application of the
decision in the Rightfield Praperty case™ to the instant case. In the said case, therc
wasa ~ "t that © Hmmissions and man: :ment fer  paid are ordinary and
necessary expense. Thus the Court stated:

After a careful evaluation of the evidence and arguments of
the parties, this court 1s convinced that the commissions and
management fees paid to its stockholders, SPI. Capital Markets
Corp. (SPL) and DMC Urban Property Developers, Inc. (DMC)
in 1995 arc ordinary and necessary expenses normally incurred
by entitics engaged in real cstate business. Likewise, it was
established that the subject commissions and management tee
expenses were reasonable considering the actual efforts exerted or

services rendered by SPL and DMC. (Emphasis supplred)

Unlike 1n the Rightfield Property case, herein petitioner was not able to
establish that its commissions and professional fees were ordinary and
necessary in the carrying on of its trade or business, making the present casc
incomparable with the aforesaid case. Therefore, a ruling similar to the case
invoked by petiioner may not be adopted by this Court in the resoluton of
issues in the present case.

Accordingly, petitioner’s claimed commissions and professional fees in
the total amount of P4,350,185.93 shall be disallowed as deductions from its
gross income for calendar year 2007 and petitioner shall be liable for deficiency
income tax thercon.

B. Overstatement of Purchases — £2,693,487.55

This amount was arrived at by respondent by computing the difference
between the purchases as indicated in petitioner’s 'I'R and the purchases as
stated in respondent’s audit, as shown below:”

Purchases ner ITR P28,896,877.07° |
Purchases per Audit 26,203,389 ‘57_
| Overstatement of Purchases P 2,693,487.55

Respondent considered this as an overstatement on the ground that
petitioncer failed to substantiate the claimed purchases with proper supporting

> Supra.

>3 Exhibit “A”, docket, vol. I, pp. 441-443.

' The same amount was reflected as petitioner’s cost of sales, Exhibit 4", line 16C, BIR Records,
p. 15.
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documents as mandated under Section 34(A)(1)(b) of the NIRC of 1997, as
amended.”

In response, petitioner formally offered the following as supportit
evidence of its purchases for calendar year 2007 in the total amount of

$28,896,877.07:

[

Schedule (Imports ‘1'ransaction Reconciliation of Listing for
FEnforcement) which summarizes and shows the breakdown of
the costs of petitioner’s purchases for calendar year 2007;"
Official receipts evidencing petitioner’s payment of insurance,
broker’s and surveyor’s fees for calendar year 2007
Commercial — invoices  1ssued by  petitioner’s  suppliers
evidencing petitioner’s payments for raw matertals imported in
calendar year 2007;" and

Import Entry and Internal Revenue Declarations (IHRDs)
showing petitioner’s payment of customs duties and import
processing fees for calendar year 2007.%

However, some of the aforesaid exhibits were denied by the Court due
to the following reasons:

I

failure to present the original copies as evidence or even just
for comparison;'

failure to establish to the satisfaction of the Court the loss,
destruction, or unavailability of the original documents;® and
lack of etfort on the part of petitioner to secure even certified
true copices of the denied exhibits.®

Thus, based on the exhibits admitted by the Court, petitioner was able to
substantiate its claimed purchases for calendar year 2007 only in the amount of

P17,196,796.17, detailed as follows:

Amount of Purchases
Per Official
Receipt/ Net of VAT, if there
Exhibit | Particulars ebit Advice is any
S-3 Insurance premium P 7,534.62 P P6,727 34

*» Respondent’s Memorandum, vol. II, docket, p. 961.

> petitioner's Memorandum, vol. II, docket, p. 988.

>’ Exhibit *S”, docket, vol. I, p. 549.

>% Exhibits “S-3” to “S-69”, docket, vol. I, pp. 550-608.

%9 Exhibits “$-70" to “$-93", docket, vol. I, pp. 609-650.
% Exhibits “$-94" to “S$-118”, docket, vol. I, pp. 651-689.
® Resolution, November, 9, 2012, docket, vol. II, p. 757.
52 Resolution, March 19, 2013, docket, vol. II, p. 842.

83 Resolution, March 19, 2013, docket, vol. I, p. 842.

v
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Since petitioner failed to fully substantiate its claimed purchases for
calendar year 2007 in the amount of P28,896,877.07, the overstatement of
purchases as found by respondent in the amount of P2,693,487.55 shall be
upheld and disallowed as deduction from petitioner’s calendar ~~oss income for
the same year pursuant to Scction 34(A)(1)(b) of the NIRC of 1997, as

amended, which states:

SEC. 34. Deductions from Gross Lncomse. - xxx
(\) Expenses. -

(1) Ordinary and Necessary Trade, Business or Professional
Eixpenses. -

XXX XXX XXX

(b) Substantiation Requirements. - No deduction from gross
income shall be allowed under Subsection (\) hereof unless the
taxpayer shall substantiate with sufficient evidence, such as
official receipts or other adequate records: (1) the amount of the
expense being deducted, and (i1) the direct connection or relation
of the expense being deducted to the, development, management,
operation and/or conduct of the trade, business or profession of

the taxpaycr.

In sum, petitioner is liable to pay basic deficiency income tax for

calendar ycar 2007 in the amount of P2,465,285.73, computed as follows:

Taxable income per I'N'R P 1,316,760.03
Add- Adjustments per investigation -

Non-deductible expense P4 350 185 03

Overstatement of purchases 2,0693,487.55 7.043 (73 4R
Taxable income per investigation P 8,360,433.51

Income T'ax due thereon P 2926,151.73
Less: Allowahle nayments/tax credit
L Paveents P 118,506.24
Creditable Tax withheld ner ITR 247 35976 460 RAGA 00
Deficiency Income Tax P 2,405,285.75 *
II. D¥=TTEN Y E PANDED DING TAX

Finding that petitoner failed to withhold and remit the EWT on its

income payments for commissions amounting to P3,341,091.33 as required
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under Revenue Regulations No. 2-98, as amended, respondent assessed
petittoner of deficiency EW'L for calendar year 2007 in the amount of
£503,269.04, inclusive of interest, computed as follows:*!

_ PerFS/ Audit | PerReturn | Difference
Commissions PAROSRT?T3 | P464,781 40 P3,341,001 33
‘T'ax Rate 10%
Deficiency Expanded Withholding Tax P 334,109.13
Add: 20% Interest p.a. (01.16.08 to 07.28.10) 169,159.91
Total Amount Due - - - P 503,269.04

Petitioner stated in its Memorandum® that it withheld and remitted
EW1 in the amount of P352,082.99 for its commission payments totaling
P3,520,829.90 as seen in its BIR I'orm No. 1601-L filed on June 10, 2008. Tt
further stated that the difference between the commission payments for
calendar year 2007 as per its vouchers (P3,805,872.73) and the commission
payments of £3,520,829.90 as per its BIR Form No. 1601-E filed on June 10,
2008 is only due to timing difference. A portion of petitioner’s commission
payments for calendar year 2007 as per its vouchers pertains to commissions
earncd during calendar year 20006 but remitted only in calendar year 2007.

However, g¢iven the fact that the only Monthly Remittance of
Creditable Income Taxes Withheld (Expanded) (BIR Form No. 1601-
E)* provided as cvidence was dated june 10, 2008 with a description “Ior the
Month 05 2008 and that petitioner did not provide any proof that this truly
represents commissions for calendar year 2007, the Court atfirms respondent’s
findings as guided by the Supreme Court’s ruling in the case ot Commuissioner of

Internal Revenne vs. Gongales, et al®' | to wit:

Tax assessments by tax examiners are presumed correct
and made in good faith, and all presumptions are in favor of the
correctness of a tax assessment unless proven otherwise.

Accordingly, respondent’s assessment against petitioner for basic
deficiency EWT for calendar year 2007 in the amount of P334,109.13 shall be
upheld:

| Per FS/ Andit Per Return Difference |

P3,8()5,872.73 P404,781.40 P3,7)41,U91.33
Tax Rate 10%

$334.109.13

N

Commissions

| Deficiency Expanded Withholding 'I'ax

% Exhibit “A”, docket, vol. I, pp. 441-443.

5 petitioner's Memorandum, docket, vol. II, p. 1000.
% Exhibit “T”, docket, vol. I, p. 691.

% G.R. No. 177279, October 13, 2010.
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WHEREFORE, the instant Petition for Review is hereby DENIED
for lack of merit. The assessments issued by respondent against petitioner
covering deficiency income tax and EWT for calendar year )07 are hereby
AFFIRMED. Accordingly, petitioner s ORDERED to PAY respondent the
amount of P3,499,243.57, inclusive of the twenty-five percent (25%) surcharge
imposed under Section 248(A\)(3) of the NIRC of 1997, as amended, computed
as follows:

Deficiencv 1'ax Basic Surcharge I Total
Income Tax P 246528573 | P 61632143 | P 3,081.607.16 |
| Tixpanded Withholding Tax 334,109.13 83,527.28 417.636.41
Total $2,799,394.86 P699,848.71|  P3,499,243.57

In addition, petitioner is ORDERED to PAY the following:

(a) Deficiency interest at the rate of twenty percent (20%) per annum on
the basic deficiency income tax of P2,465,28573 computed from Aprl 15,
2008 and on the basic deficiency EWL of P334,109.13 computed from January
15, 2008 untl full payment thercof pursuant to Section 249(B) of the NIRC of
1997, as amended; and

(b) Delinquency interest at the rate of 20% per annum on the total
deficiency taxes ot £3,499,243.57 and on the 20% deficiency interest which
have accrued as afore-mentioned in (a), computed from July 28, 2010 until
full payment thercot pursuant to Scection 249(C)(3) of the NIRC of 1997, as
amended.

SO ORDERED. |
QA Siley, o O
MA. E .LEN M. RINGPIS-LIBAN

Associate Justice

WE CONCUR:

LOVELL R. BAUTISTA .SPE

Assgciate Justice

A R/FABON-VICTORINO

ssogiate Justice

% Due Date per FLD/Assessment Notices, Exhibit “A”, docket, vol. I, pp. 441-443.
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ATTESTATION

I attest that the conclusions in the above decision were reached in
consultation before the case was assigned to the writer of the opinion of the
Court’s Division.

Chairperson

CERTIFICATION

Pursuant to Article VIII, Scction 13 of the Constitution, and the
Division Chairperson’s Attestation, is it hereby certified that the conclusion in
the above decision were rcached in consultation before the case was assigned to
the writer of the opinion of the Court. \

.
ROMAN G. DKEE ROSARIO

Presiding Justice



