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COMPANIA QENERAL DE
TABACOS DE FILIFINAS,.
Fe tioner

vVersuas

THE COLLECTOR OF
INTERRAL REVEAUS,
Respondent..
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PECIBION

Thi- is an appea from the decision of the
spondent Collsctor (now Commissioner) of Internal

Revenue dated October 3 - 1955 holding the petitioner.
Compafiia General de Tabacos de Filipinas. liable for

the sums of #65 594 .96 and FB49 21 representing

deficiency income tax for 939 and 940, respectivelys
There 18 no dispute as to the faots of the case.
Compafila Genera de Tabacos de Filipines here-

inafter referred to an Tebacalera 1is a foreign cor-

poration authorized to engsge in business in the
Pailippines. Its main office in this country is in

the City of Manila.

Iabacalera filed its income tax returns for the

years 1939 and (940 on April 22 9h0 and April 19,
/9% . respectively. In both income tax returms,

Tabacalera classified ite income into () income from
sources "within" the Philippines and (2) income fros

sources “without" the Fhilippines. is a foreign cor-
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poration, petitioner paid the amounts of 995,903,
and P86 203,39 for the years 1939 and 940, respecti -
1y, as income tax on Lts income derived solely from
sources within the Fhilippines, pursuant to Seetion
2%, in re lon to Section 37, of the National Intermal
fevenue Code

On Mareh 1% 946, respondent assessed against
Tabacalera the amounts of P90,66k.M45 and P51,457 27
representing alleged deficiency income tax for 1939
and 1940 respectively. After several communications
wer exchenged between the parties, these amounts
were reduced on October 18, (948 to P65,594.96 for
1939 and #36,047.37 for 940, Contending however,
that the sald emounts were not legally due, petitioner.
on March 26. 991, protested the assessments. On
Oetober 31. 1955, respondent wrote petitioner affirm-
ing the income tax esxsessment for 939 in the sum of
P65 594%.96 but reducing the inecome tax issessment for
1940 to #849.21. To enforce collection thereof . a
varrant of digtraint and levy was issued by respondent
on Jenuary 26, 195€. On May 9, 1956, respendent
ordered the sale at publiec auction of petitioner's
two parcels of land and their improvemants on July 15,
1956,

On June 25, 956, Tabacealers filed the present
petition for review contesting the aforessid assess-
ments and seeking to enjoin respondent from colleeting
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the tax through the summary remedies of distral . and
levy. On July & 956 tais Court issued i preliminary
wri eof injunction restraining respondent from taking
further action on or giving ef ~  to the aforesa
order of seisure and sale. Thi: order was affirmed

by the Bupreme Court on July 30. 1960 in Case G. B.

No, Le17151.
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As corivetly  ted by respondent, aside from
the defense of preseription raised by petitioner only
three items ' the subject of controversy by the parties,
to wit:s () the unreported profit from sales in the N
United States of sugar tobacco, ete., purchased in
the Philippines (2) the propaganda expenses; and (3)
the understated profits from the sale of floating
equipment

With respeet to the propaganda expenses the
memorandum of the Chief ILitigation Division of the
Burean of Internal Hevenue  ted August 27 962, as
approved by the Agting Commissioner of Internmal Reve-
nue (Sxh, 59). conceded that the amounts of F96,488.61
and PA5,93 .86 are really sdvertising end promotionsl
expenses of petitioner for 1939 and 1940, respectively.
and being ordinary and necessary business expenses,
they are legally deductible under Seection 30(s)( ) of
the Revenue Code. The same is true with regard to the
so=called under-declared profit. of P500,00 which eould
not be traced in or reconciled with the record of the

With the consequent sllowance and approval of
the deduction of the amounts of P96,480 .61 and 285,
931.86, respondent concedes that there is no defi- !
clency income tax due from petitiener for (940. Con- '
sequently the only item in dispute is the "unreported
profit from the sale in the Uinited Ztates of sugar,
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tobnoen, ete., purchased in the Fhilippines” in the
smount of #723,448.35 for the year 939.

In the light of the decisions of the Supreme
Court in the cases of lLa Compefila Uecneral de Tabagos
- de Filipinas v. The “ollector of Internal Revenue,
51 Phil. (%4, affirsed by the United States Supreme
Court in 279 U. 5. 306, and Compafila General de
Tabacos de Filipinas v. The Ceollector of Interma
Revenue, 68 Phil. 239, involving the same parties

and similar set of facts a- the instant case, re-

spondent insists that the so-called "Unreported profit

from the sale in the United State. of sugar, tobacco,
ete. purchased in the Philippines” (Exh, E-1. p. 26,
BIR record I) constitutes income derived by peti-

tioner from sourees “within" the Philippines and
subjeet to Philippine income tax. In both cases, 1
was held that the profits derived by Tabscalera con-
stituted income taxable in the Philippines because =

s o o™ llee s (petiticner's)
contenticn sustained would give a
mm to & fore corporstion

ng business t o branch offige
in the "ill 1z over a domes-
tic corporation mm in the same
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h." n{‘puﬂ snee ove  Aomesti:
rporation mngd in b seme line
nf hli'llll » Pl 251-2%2.)

If the insgtant wooe were to be resol i in the
ghti of the deelslion: La the above-mentioned wages
and in accordance wi'h (he provisicns cf the previous
Income Tax Lav, ths view of respondent would seem to
| JRC e 1" 48 to be noted, houaver, tha these
gt ol e we'n rendered baefore the effectiv: | o the
Na“iona . Interna Fevenue Code on July . 939 whigh
provii-a “het the income tax provided there' n ghall
apply = . ncome earned from Jenuary 1939. In both
nges, the income tax invo. ed was csssused for ‘he
Jeare 1922, 1928, 1929 end 1530, pursuant to seetion 10(a)
of Aot No. 2833 as amended by seetion 7 of Ae' No
2926 of Mmrch 20. 1920, which provided au follows:

"There shall be cvled. assessel,
collected and pald annua J; the
total net income regelved -n the pre-
ceding M{ frem = sources
@ every corporetion. 1e1nt- stock eoa-
m + Jelnteaccount {mnh

nmil G llﬁﬂﬂlﬂﬂh

orpine Jalegis’ oo attes hew criated
i ng
tered gmml ec mtmuhipt {ou:ﬁ:
colect vas), - ax of three per centum
upua such income &nd & like tax shall be
visessed collected and paid
n the wni:: ne. neome re-
.,.-_ he preced colendar
M&;;mem: within a- fallippine
mrr corporation.
stock com ‘zll'mrlhilp ~eint-aceount
{muta en par p asweels il
#7 . nsurange ecmpany, - gan sed . author=
ized, or @mﬂu e of any
fore.gn ecuntry - interest on
bonds. note otm ' nterest-bearing
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ebligations of residents, te or
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It 1s to ' observed that the seetion a-
guoted had two separate and distinet provisions one
provides for a tax of 3% for each calendar year on
the annual total net income derived from all sources
by domestic corporations and the other for © like
tax “upon the total net income received in the pre-
ceding cslendar = from all sources within the
Fail ppine Islands® by any corporation organigzed and
“existing under the lews of any foreign country *
On the basis of these provisions of the former Income

awy the Supreme Court held tha it was the pur-
pose and intent of the Legislature that a foreign
sorporation which had a branch office in the Philip=
pines and was engaged in business here should pay the
sane amount of income tax on that business as a domes-
tiec corporationy otherwise. a foreign corporation
with a branch office n the Fhilippines and doing
business here would have an advantsge over a domes-
tic corporation engeged in the ssme line of business
51 Phil. 159«160) This must be so becsuse the law
then in foree Gid not define. much less distinguish
between neome from sources within the Philippines
and income from foreign sources.

Under the National Internsl Revemme Code, foreign
eorporat ons are given a different treatment. Seection
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2% of the sald Code imposes upen foreign corporations
engaged in business in the Fidlippines the same rates
of tax as demestic corporations with respeet to income
from sources within the Fhilippines. Seetion 37 defines
vhat is income from sources within and income from
sources without the Fhiliprines., The latter section
defines the situs of Aincome derived from the purchase
of personal property in one countery and its sale in
another as follows:

vithout and 1ts wi
in the 11 shall be treated as
derived from soureces within the
country in sold *

Implementing and interpreting the law, Seetion 159
of Gevenue Hegulations fo. 2 states that -

/% easusl resding of the provisions of the present
law, uniike the former lsw, will readily shew that
there is now s dividing line between income derived
from sources “within" and income from sourees “without"
the Fhilippines, Sinee respondent admits that this
unreported profit of #723 W,.35 was from the sale in
the United States of suger, tobaeco, ete., purchased
in the Philippines (Bxbibits 5, 51 and 5-3, pp. 25
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#. €DA 7. - there seems to be no guestion that
wece the present - and the regulations promulgated
thereunder the profit deri ed from sueh sale by
petitioner. a foreign corporation, "a income de  ved
‘7o sources within the United States .nd not taxabdle
here. To hold ctherwise would - t. disregard the
speci ¢ provision of the law.

While admitting that the "gugar  tobaceo, ete.
were @i in the United "tates " respondent takes.
howe'w . the position tha "the contraets for the
Gald el were perfeeted in the Phi | ppines™ (Exh,
E- . No evidence was presented by respondent regard
ing "his matter 6 but the evidence cf peti cner on
record shows that the articles in guestion were con-
signed to petiticmer - agents in the United States,
J. B, favre & Co., §. F. Pipe and Hasard & Co., for
tham to se | tha the shipment of the merchandise
was covered by insuranee with petitione as the
benefiel . tha the agents in the United States were
the one: whi . decided such matte : us when to sell,
the i to be sold and at vhat price to sell, en-
desvoring to obtain the best price in the market)
that no confirmation from petitioner wes required
before the sale could be effecteds and that the

tronsaction wa entered as a sale in the books of peti-

tioner only upon reeeipt of notice from the ageats as
v the quantity - end the selling price &/ well
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as the xpenses of sale (pp- 913, t.s3.0.; see alse

Exhs. X & Ly ppo W=d5. 46, BIR rec. 11). Since the
| seeting of the minds of the buyer and the seller
(represented by its agents in the United States) wpon
the thing which was the object of the coatrast (sugar,
tobacen, ete.) and the price took plase in the Undted
States, under Article 1450 of the old Civil Code or
Article 1479 of the new Civil Code, the sale was per-
feoted in the United “tates.

Even granting. arsuendo, thet the contraets of
sale were perfected in the Fhilippines, the fact that
the sales were congumuated in the United States
which is mot disputed, argues strongly sgainst the
pretension of respondent. The situs of a sales
transaction is determined by the place where the
contraet is consummated mnot by the ploce where it
was perfected (les The Shell Co. of the Mdl. v, Mun-
feipality of Sipecot, C.7. Wo. L-12680, March 20,
19591 see slse Anglo California Mational Pank v. Col-
lestor, 57 0. 6. 3799). This is evideant frem the very
vording of Section 159 of Revenne Regulations Se. 2,
videh provides that the term "the country 1in whiech
s0ld"” means "the place where the property s sarketed.™

Consequently, the profit of P723,448.35 derived
from sales of personas property in the United States
by petitioner should be treated as derived entirely
from sources within that country because the same was
derived by petitioner from the purshase of personal
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property within and = sa . without the Phi ppines.
‘'t fellows that peti ner Compafila Gene  de Ta o
@9 Filipinas .= mot =t to Philippine income tax
upon = g profi derived from sources in the United
& .tes, pursvant o Section 2% of the Nevemue Code.
Wi th thi- conclusion, it becomes unnecessary to pass
upen the guestion of preserip’ one

WAFREPORE, the appe led decision = here
versed | thou preonocuncement ai = ecosts
Gueson City, Novembe:& 29, 966
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