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1. The said products are
produced by pour client through the
simple process of mixing or blending
two or more solvents:

= The individual solvents
which are mixed or blended., are by
itself, used to dissoclve the resin
portion {thin or reduce the
viscosity) of the paints or inks.
The resulting mixture or blend 15
also used to dissolve the resin
portion of the paints or inks:z

"3, That the component solvents
are mixed or blended together to
combine the application properties of
the individual solvents. For
example, Retarder is a thinner
composed mainly of the mixture of
solvents or thinner called Xylene and
Cellosolve Acetate. Xvlene has a
strong dissolving power but
evaporates or dries guickly. n the
other hand, Cellosolve Acstate is not
a strong solvent but evaporates or

dries slowly. By mixing or blending
Xylene and Cellosolve Acetate, the
resulting mixture or blend is a

thinner that dissolve strongly the
resin portion of the paint but allows
it to dry slowly. Anocther example is
PNT-90 Color Thinner. It is composed
mainly of the mixture of solvents or

thinner which are called Acetone.
Toluene and Pegasol. Acetone is fast
drying. Toluene is medium drving and
Pegasol is slow drying. By mixing or

blending these solvents or thinners,
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the resulting mixture or blend
evaporates or dries at a desired rate
allowing the paint to spread evenly
and smoothly on the painted surface.”
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REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

AULT AND WIBORG CO. (FAREAST)

PHILIPPINE BRANCH,
Petitioner,
- Versus - C.T.A. CASE NO. 5277
COMMISSIONER OF INTERNAL REVENUE, Promulgated:
Respondent.
/
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CONCURRING AND DISSENTING OPINION

The majority opinion embodied in the main decision of this case, elected to
order the cancellation of the assessment issued against the Petitioner for deficiency
percentage taxes for the taxable year 1987.

I concur with the view of the majority with respect to the cancellation of the
assessment pertaining to deficiency excise tax as the records of this case clearly show
that Petitioner should not be subject to the 25% excise tax prescribed by Section 128
of the 1987 Tax Code.

With respect however to the deficiency percentage tax in the amount of
R18,326,335.78, 1 beg to differ with the ruling declared by my esteemed colleagues
and find that the Petitioner should be made to pay the full amount of £18,326,335,78,
plus 20% interest, from the date prescribed for payment until fully paid.

The deficiency percentage tax liability was a result of the findings made by the

revenue examiner that Petitioner did not comply with the substantiation requirements
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for the availment of sales tax credits and uniform method of sales tax credit
accounting prescribed by I \ _ lations No. 19-84, as led by Revenue
Regulations No. 2-86.

Petitioner refutes the findings of the revenue examiner and argues that it has
fully complied with the requirements of Revenue Regulations No. 19-84, and even
granting that its accounting method did not strictly follow the requirements prescribed
by Revenue Regulations 19-84, Petitioner asserts that the provisions of the latter are
not exclusive and mandatory in nature because said revenue regulations allow the
taxpayers to maintain “similarly equivalent accounts” which may not be in the form
prescribed therein.

Revenue Regulations No. 19-84 require that the tax credit passed on to the
taxpayer by the supplier-dealer must be recorded separately from the tax credit passed
on by a supplier-manufacturer. In addition, a subsidiary ledger must be kept and
maintained wherein the Deferred Sales Tax Credit accounts are classified and
separately recorded according to supplier (manufacturer or dealer) and according to
rates of sales tax.

An examination of the records, particularly Exhibits B, B-2, B-4, B-6, B-12 and
B-20, disclose that the accounting method adopted by petitioner cannot even fall
under the term ‘similarly equivalent accounts” required by Revenue Regulations No.
19-84. Pages from the purchase book of petitioner show that the purchase made from
a supplier-dealer and those made from a supplier-manufacturer were all placed in one
column. What appears to distinguish between the two kinds of purchases are

supposedly the letters D for dealer and M for manufacturer placed after each amount
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(see Exhibits B, B-1 to B-23), understandable only to the Petitioner. There was no
separate recording for the two kinds of purchases as required by Revenue Regulations
19-84. Petitioner did not even submit the subsidiary ledger earlier mentioned, giving
credence to Respondent’s allegations that Petitioner did not keep one in contravention
with said revenue regulation.

It must be remembered that Revenue Regulations No. 19-84 provide that tax
credits by the manufacturer (Petitioner herein) shall be allowed only upon compliance
with the requirements prescribed therein which Petitioner failed to substantially
comply. I see therefore no reason why Petitioner should be allowed to avail of the tax
credit provided by said regulation when it obviously contravened the provisions
therein.

Even the majority view acknowledges the fact of non-compliance when they
declared thus:

“At first brush, there is basis for the disallowance because it is
indeed apparent that the accounts maintained by the Petitioner, supra, were

not similarly equivalent to what is required under the regulations. Its

accounts for sales as well as accounts for purchases, packaging materials,

and deferred sales tax credit of supplier-manufacturers/dealers with or

without tax credit were not recorded separately as required by the

regulations. Petitioner merely combined, mixed or lumped into one
account all the purchases it has made inclusive of the corresponding

creditable sales taxes, regardless of whether the same came from a

manufacturer or dealer with or without tax credit. This is equally true in

so far as account for packaging materials, deferred sales tax credits and

sales are concerned.

The aforequoted admission by the majority places the final conclusion in the

cancellation of the percentage tax assessment on a very shaky foundation.
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The attempt to challenge the wisdom and validity of Revenue Regulations No.
19-84 by stating that it is not a proper imp itation of Executive Order No. 990 is,
to say the least, a flimsy basis for upholding Petitioner’s position. First of all,
Petitioner never assailed the provisions of Revenue Regulations No. 19-84, and even
maintained that it substantially complied with its requirements. Secondly, there is
nothing in Revenue Regulations No. 19-84 which is inconsistent with the provisions
of Executive Order No. 990, contrary to the majority opinion. I believe that Executive
Order 990 does not contain any provision which would preclude the Commissioner of
Internal Revenue from requiring the adoption of an accounting method that would
have a separate recording of the amount of tax credit passed on to the taxpayer by a
supplier-dealer from that of the tax credit passed on by a supplier-manufacturer.

I submit that the real issue to be resolved in the instant case is whether or not
Petitioner complied with the requirements prescribed in Revenue Regulation No. 19-
84.

The records reveal a negative answer.

WHEREFORE, in view of the foregoing, I vote to uphold the percentage tax
deficiency assessment for 1987 and order the Petitioner to pay the amount of
PR18,326,335.78, plus 20% interest, from the date prescribed for payment thereof until

fully paid, pursuant to Section 283(a) and (b) of the Tax Code.

’

Z
ON O. DE VE
Associate Judge
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