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- Versus - C.T.A, CASE NO, 1003
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HEVENUE,
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S DBCIBlON

Petitioner seeks the refund of the sums of #148.00
and #110.00 representing alleged overpayment of the
advance sales tax collected on twe (2) shipments of
aluminum pig whieh it imported from abroad.

From the record, it can be gathered that peti-
tioner Reynolds rhilippine Corporation imported froa

abroad two shipments of aluminum pig, consisting of
392 and 292 bundles, which were duly declared and
entered under Customs Entries lio, 027565 and No.
022897, series of 1959, respectively. These goods
were classified by the Bureau of Customs under pare-
graph 76.02 of the Tariff and Customs Code providing
for 105 ad wvaloresm duty, which was paid by petitioner
und‘r Custoas Officisl Recelpt Fo. (2977 dated Februa-
ry 12, 1959 in the sum of #1,657.00 for Entry lio,
027565 and under Customs (ffiecial Receipt No, (3676
dated February 24, 1959 in the smount of ¥1,261.00
for Entry No. 022597. Believing that these importa-
tions should have been classified under paragreph
76.01 instead of under paragraph 76.02 of the Tariff
and Customs Code, and therefore free of tariff duty,
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petitioner filed 1its protest with the Bureau of Customs
against sueh erronecus elassification and consequent
imposition of the customs duty. FNo formsl decision has
as yet been rendered by the Collector of Customs of
Manila, or the Commissioner of Customs, on petitioner's
protest, '

(n Mareh 23, 1960, petitioner filed with respondent
Commiesioner of Internal Revenue its written elaim for
refund of the alleged overpaid advance sales tax in the
total sum of #257,00. And without wmaiting for respeon-
dents decision on its claim for refund, petitioner
filed with this Court on February 7, 1961 the instant
petition for review,

///;hn alleged overpayment of the advance sales tax
in question was due t¢ the imposition and collection
by the Bureau of Customs of the customs duty on peti-
tioner's importations and the consequent inelusicn of
said duty in the landed cost, Since petitioner claims
that the shipments are exempt from customs duty, the
sape should not be included as part of the tax base
for purposes of computing the advance sales tax. There
seexs %0 be no question that if the two shipments are
exempt from cusioms duty, sueh duty does not form part
of the landed cost and, eonsequently, petitioner made
an overpayment of the advance l‘i;l tax which is refund-
able teo 1t§l The parties are in agreement on the com-
putation of the sdvance sales tax paid by petitioner.

It appears that on July 10, 1961, after the fil-
ing of the petition for review, respondent reguested
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petitioner to submit evidence that the corresponding
customs duty peid on the imported siuminum pig had been
refunded., This request wvas reiterated in a subsequent
letter dated September 13, 1961. Because of failure of
petitioner to comply with this request, and since the
claim 18 based on the slleged erronecus c¢lsssification
of the iamported article on whieh the advance ssles tax
was paid, respondent requested the Coummissioner of Customs
on Ostober 13, 1961 (reiterated on Xay 17, 1962) te
confirm the erronecus c¢lassifiecation., Im reply th.r-;
to, the then Aeting Collector of Customs Teotime A,
Roja, in a letter dated June &, 1962, informed res-
pondent that the pertipent papers ralative to the claim
of petiticner were misplaced. HNe then asked for the
necessary data in order to expedite actien thereon.
This was complied with by respondent on February 22,
1963,

As no econfirmstion was fortheoming from either
the Comxissioner of Customs or the Collector of Custoas,
respondent requested petitioner on Kovember 6, 1963
to subait a certificstion froe the Bureau of Customs
of the alleged erronecus classification to ensble him
to take appropriate action on its claim for refund,
In reply thereto, petitioner requested waiver of the
said requirewent (becsuse of the failure of the HSuresu
of Customs to issue suech certifiecation in spite of
repeated requests), and contended that ever without
said certification the imported aluminum pi;rfllll
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under peragraph 76.01 of the Tariff and Custozs Code.

On Jenuary 22, 1964 respondent sdvised petitioner
that unless the required certification attesting that
sluminum pig falls wuder paragraph 76,01 of the Tariff
and Custeoms Code is submitted, its claim feor refund
would pot be given due course. This advice was reiter-
ated in a letter dated March 31, 196k, with a warning
that non-compliance within ten days from receipt there-
of would be considered as abandomement of its elainm, .
Due to petitiocner's fallure te comply with this require-
ment, respondent denied on May 25, 1964 its claim for
refund,

The evideace of record shows thal when Customs
Entries Nos., 027565 and (022897 covering the shipments
| of petitiocner sere transmitted to ine Liguidation Div-
ision by the Appraisers Division, both of the Buresu of
Customs, the aluminum pig involved therein was already
re~¢lassified from wrought te unwreought sluminum free
of duty; that these entries were assessed and liquidated
in the Liguidation Division on January 21, 1961 and
forwvarded to the Cash Division of the same Dureau with
recommendation for refund of the sustoms duty pald
thereon. As a matter of fact, the Chief Accountant
of the Accounting Divisien of the Buresu of Customs
made a certification te the effect that petitiomer has
aiready been credited with the amount of #1,687.00, the
customs duty erronecusly paid im Customs Entry Ne.
027565, under Customs Journal Voucher No. 70563 dated
Decenber b, 1961. And in the hearing of this case
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before this Court on Nocvember 2, 196k, expert testim-
ony vas presented (and even admitted by respondent)
that alusinum pig i» unwrought aluminum.

From the above recitation of facts, it is clear
that the only issue is whether or not petiticner is
entitled to the refund of the sum of #258.00 represent-
ing overpaid advance sales tax on its two shipments of
sluminum pig.

flespondent claims that no refund of the overpaid
advance sales tax in question can be mede by him unless
there is a showing that a decision has been rendered by
the Collector of Customs of Manils, thence by the Com-
missioner of Customs, ¢gn petitioner's formsl protest
on the alleged errcneous classification of its imported
aluminum, /e tries to justify his refusal on the thesis
that since petiticner filed a formal protest with the
Bureau of Customs regarding the erronecus c¢lassification
ef the importations, a formal decision on the issue of

erronecus c¢classification should be rendered dy the Col-
lector of Customs because, according to him, he is the
proper official authorised by lav to decide matters of
this nature. In other words, even if the Bureasu of
Customs had slresdy re-classified and exempted from
customs duty the imported alusinum and, as a consequence
thereof, had already refunded or credited to petitioner
the tariff duty paid thereon, as certified to by the
Chief Acccuntant of the said Bureau, respondent  Would
not allow the refund of the overpaid advance !ll.l tax
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unless the Collector of Customs and the Commissioner of
Customs shall have rendered a decision on petitioner's
protest.

It is very hard to understand just wvhat exactly res-
pondent means by "a formal decision on the issue of er-
ronsous classification” or "a decision on the petitioner's
protest" still to be rendered by the Collector of Customs
of ¥anils and the Commissioner of Customs. He admits
thet aluminum pig is unwrought aluminum, free of tariff
duty under parsgraph 76.01 of the Teriff and Curstoms
Code. As a matter of fact, when Customs Entries Kos.
027565 and 022897 eovering petitioner's shipments were
transmitted to the Liguidation Division by the Appraisers
Division (both of the Bureau of Customs), the aluminum
pig importations of petitioner were already re-elassified
from wrought to unwrought alusinum whieh is free of duty.
These sustoms entries were already assessed and liguidated
in the Liquidation Division on January 21, 1961 with the
recomsendation to the Cash Division (also of the Bureau
of Customs) for the refund of the customs duty paid there-
on. Lastly, the Accounting Division (again of the Bureau
of Customs) had already credited to petitionar the amount
of $1,697.00, the customs duty psid in Customs Entey No.
027565, under Customs Journal Youcher HNo. A-70563 dated
December 4, 19561, And if petitioner has not yet been
credited with the anount of #1,261.00 for Entry ¥o,
022897, which covers the other shipment, it is probebly
bacause the Bureau of Customs has misplaced the pertin-
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ent papers relative to this claim., At any rate, the
sluminuz pig declared in Entry No., 027965 is in all
respects the same aluminum pig declared in Entry FNo.
022897,

Placed in this situstion, it becomes more diffi-
cult to see what else would prevent respondent froa
granting the refund of the advance atl.q tax claimed
by petiticner. Much stress is laid on the propesition
that ro forual decision has as yet been rendered by the
Collector of Customs and the Commissioner of Cusioms on
petitioner's protest; but as can be seen from above,
these publie officials would not even bother thewselves
to answer repeated regquests for confirmstion of the er-
ronecus classification of the ismported aluminum pig.
Again, emphasis is given on the fact that the certili-
cation to the effect that petitioner was already credited
with the customs duty paid on one of its shipments was
merely signed by the Chief of the Aecounting Division,
but as testified to by the Chief of the Liquidation Div-
ision, under the set-up of the Burean of Customs, the
Chief Accountant of the said bureau is suthorised to
credit customs duties (t.s.n., p. 2%5.).

The right %o claim for refund of internal revenue
taxes erronecusly or illegally assessea or collected
is not imprescriptible. Under section 306 of the Na-
tienal Internal Revenue Code, a taxpayer is given only
two years from payment thereof within which he ein i;-
!E}tuto Judicial aetion in this Court for their re-
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covery. ) (See ¥uller & Phipps v. Collector of Internal
Revenue, G.R. No. L-1069%, March 20,19%8; P.J.Kiener & Co.
Ltd., v. David, G.B. No. 1-5163, April 22, 1953, 49 0.G.
18523 College of Orsl and Dental Burgery v. Court of Tax
Appeals, C.R.No, L-10446, % 0,0, 7055; Collector of In-
ternal HRevenue V. Court of Tax Appeals, G.R.No,l-11W9k,
January 28, 1961; Guagus Blectrie Light Plant Co, v. Col-
lector of Internal Revenue, G.R.No. L-1WW2l, April 29,196l1.)
///!h. overpaid sales tax in question was pald on February
12, 1959 and February 24, 1959, and the instant petition
for review for its recovery wvas filed with this Court on
February 7, 1961. PFor this Court now to dismiss this
case and make petitioner wait for the Collector of Cus-
toms of Manila amd th.‘cenniuaionor of Custons to render
their formal decision on its protest, when nothing 1is
fortheoming, would deprive it of its right to recover
wvhat 43 lawvfully due it. 8ince the Buresu of Customs
has already declared petitioner's aluminus pig ship~
ments free of duty and for all intents and purposes
hadlnlroady refunded the customs duty psid thereon, res-
pondent should not resort to minor technicalities that
might bar petitioner of its right to the refund of the
overpaid advance sales tax.\ Clearly, therefore, res-
pondent should refund to petitioner the sum of #298.00,
representing the overpaid tax in question.
Anent petiticner's claim for interest on the
amount r.fundnh}g_to it, suffice it to say that the

colleetion of the advance sales tsx in quasiion by
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respondent was not attended with arbitrariness. As
steted above, the overpayment was due to the imposi-
tion by the Bureau of Customs of the customs duty on
petitioner's importations and not by respondent's ar-
bitrary determination. (Collector of Internal Revenue
¥. Prieto, G. R, No. 1~11976, Sept. 26, 19613 Commis-
sioner of Internal Hevenue v, Asturias Sugar Central,
Ine., G. R, ¥o. 1-15013, Dec. 28, 1961; Collector of
Internal Revenue v. Binalbagan fstate, Ine., G. R.

No. L-127%2, Jan. 30, 1965.)

WIERFEFORE, respondent Commissioner of Internal
Revenue is hereby otdogyd to refund to petitioner
Reynolds Philippine Corporation the total amount of
#256.00 without interest. Ko costs.

80 ORDERED,

Queson City, June 28, 1969,

ROMAN M, UMALI
Assoclate Judge

I CONCUR3s

W, SR,
Fresiding Judge



