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Fa -~ " rino, 1.:

In its Motion For Reconsideration dated July 1, 2014,
petitioner seeks to reverse the Decision dated June 10,
2014, which affirmed with modifications the assessments
issued by respondent for deficiency Income Tax (IT), Value-
Added Tax (VAT), Expanded Withholding Tax (EWT), and
Final Withholding VAT (FWV) for taxable year 2004 in the
total amount of P25,981,782.71, inclusive of surcharges.

According to petitioner the Court should not have
disregarded the testimonies of its witnesses Elizabeth
Afana, and Lito Chan for being self-serving. Their

stimonies were under oath and given in open court with
the opportunity for cross-examination. Further, as
petitioner’s General Manager and Chief Accountant,
respectively, they had complete knowledge of the business
operations and transactions of petitioner, I 1ce, they can
testify that petitioner pays royalt 5 to its Licensor,/
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Symmetry USA for the use of the latter's marketing and
distribution plan. Had their testimonies that petitioner pays
commissions to non-residents through Symmetry USA, as

sidenced by the License Agreement between petitioner and
Symmetry USA been given credence, the same would have
established that respondent erred in concluding that
petitioner had undeclared sales and in grossing up the
amount of commissions to non-residents using the 5% rate
for royalties as well.

Petitioner also insists that the Independent Certified
Public Accountant (ICPA) report should be given full
credence because contrary to the Court’s finding, there were
supporting documents presented on January 29, 2013, upon
which the ICPA based his conclusions in its favor such as
various invoices and receipts. The marked copies of these
documents were identified in the ICPA Judicial Affidavit
dated November 29, 2012. Scanned copies of the said
invoices and receipts were also submitted on November 19,
2012. Although petitioner admits that these documents
were not formally offered, it insists that they should e
consic -ed as they were identified by a competent witness
and are part of the record of the case.

In any event, petitioner resubmitted as part of its
Motion the documents examined by the ICPA as well as the
disc containing scanned copies of the same for the
evaluation of the Court.

This incic ~1t was deemed submitted for resolution sans
any comment/opposition from respondent, who despite
notice, failed to file any.!

It has been held that documents attached to a motion
for reconsideration are part of the record of the case and
cannot be ignored by the Court. Moreover, technicalities
should not be used to defeat substantive rights, especially
those that have been held as a matter of right.?

! Record Verification dated August 8, 2014.
2 Commissioner of Internal Revenue vs. PERF Realty Corporation, G.R. No. 163345, July 04,
2008; Filinvest Development Corporation v. CIR, G.R. No. 146941, August 9, 2007.
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In the light of the foregoing, having been identified and
attested to by the ICPA and forming part of the subject
Motion for Reconsideration, the Court may take them into
consideration in the resolution of the pending incident.

Thus, after careful evaluation and verification of the
evidence submitted, the Court arrived at the following
findings:

-, ME TAX
1. "'r ~ “ared sales

Undeclared sa s
arising from the
alleged r yalties
ped "~y f titioner
rim~ the vye r
amounting to
P6,377,16~ 7

In the Final Decision on Disputed Assessment (FDDA),
respondent declared that the royalty payments per BIR Form
No. 1601-F (Other payments to NRFCs) amounted to
$6,372,165.79. The FDDA cited Note 12 of the Financial
Statements (FS) which stated: “In consideration thereof,
Symmetry Philippines, Inc., shall pay five (5%) per cent of
the monthly Philippine net sales of the product”. The above
amount was grossed up by respondent resulting in the
amount of £127,443,316.00 net sales, which served as the
basis of royalty payments. The difference between the
derived amount was compared by respondent against
petitioner’s income tax return (ITR), resulting in undeclared
sales of #49,167,727.00.

Respondent failed to consider that only 3,900,000.00
was claimed as royalty expense in the ITR since payments
per BIR Form No. 1601-F (Other payments to NRFCs) reflect
£6,300,000.00. Respondent claimed that the inclusion of
the tax base of the P6,300,000.00 remittance as part of
royalty payments was anchored on the provision in the
License Agreement that 5% of net sales was the basis of

/
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royalty payments. There was no mention of additional
compensation for Symmetry Corporation in the form of
commissions, in any documents submitted to refute the
assessment. Hence, it was proper to consider the same as
royalty payments, in the absence of any proof to the
contrary.’>

On the matter, petitioner explains that respondent
erroneously assumed that the amount of P£6,372,165.79
indicated as “Other payments to NRFCs” in BIR Form 1601-F
also represented royalty fees paid under the License
Agreement between petitioner and Symmetry Corporation
(USA). Consequently, respondent erred in grossing up the
said amount, assuming that it was 5% of the net sales, as
agreed upon in the License Agreement. Said amount,
however, represented the commissions billed by Symmetry
Corporation (USA) for the sales made by Philippine down
lines of its sales people. Further, the royalty fees were in
payment for the use of petitioner of Symmetry Corporation
(USA)'s Marketing and Distribution Plan, while the
commissions were for the sales made in the Philippines of
the down lines of Symmetry Corporation (USA) and/or its
sales people.

The Court finds for petitioner.

As discussed in the assailed Decision, the royalty and
commission payments are distinct payments to Symmetry
Corporation which are referred to separately in the License
Agreement, thus:

Section 3.2 of Article III of the
License Agreement between petitioner and
Symmetry Corporation* provides that any
commission due to non-resident Filipinos
on sales generated in the Philippines as
well as all expenses incurred in connection
with the training and assistance provided
for by Symmetry Corporation, shall be for
the account of petitioner in addition to the

v

3 Exhibit “A-1”, Docket, Vol. 1, p. 29.
4 Exhibit “B-2-b”".
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To reach such conclusion, the ICPA examined various
items of (1) goods - office supplies, official receipts, flyers,
literature inventory, newsletter, SD-CGS food supplement,
property and equipment, store inventory, pin inventory, and
warehouse inventory; and (2) services - security services,
janitorial services, repairs and maintenance, insurance,
communication expense, utilities expens and telephone
expense.!*

To refute respondent’s assertion, it is necessary for
petitioner to establish first the disallowed amount, however,
petitioner failed. Following the ICPA’s analysis, petitioner
should have accounted first all the purchases of goods and
services and provided the related schedules of expenses
which have been claimed per Annual ITR and Audited FS to
fully account the same. But the ICPA merely enumerated
various expenses mentioned above without classifying them
in the same fashion that the expenses were presented in the
Annual ITR and Audited FS. Had the ICPA done so, tracing
the said amounts in the Annual ITR and Audited FS would
have been possible and the determination of expenses that
should or should not be subjected to withholding taxes
would be easier. On this account, the Court cannot rely on
the ICPA’s findings on the matter.

3. isalle red various
penses amounting to
,364,471.73

Respondent assessed petitioner for deficiency income
tax arising from disallowance of alleged various expenses in
the amount of £3,364,471.73 for petitioner’s inability to
submit a breakdown of the expenses.

Petitioner claims that it was not given an itemized
listing of the expenses amounting to P3,364,471.73, thus, it
deemed it best to submit a list of all expenses included
under the account title “Various Expenses”, as reflected in
its Annual ITR, with a total amount of #£11,708,987.00,
details of which are as follows:

4 Annex “C.1-ICPA”, Docket, Vol. 1, pp. 315-320.
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withholding VAT and expanded withholding tax computed
from the dates indicated below until full payment thereof
pursuant to Section 249(B) of the NIRC of 1997, as
amended;

Tax Type Deficiency Interest
Computed From
VAT January 25, 2005
| Final Withhnlding VAT Jeruiary 10, 2005
Ewi Januany 13, 2005

(b) Delinquency interest at the rate of 20% per
annum on the total amount of £1,656,289.69 and on the
20% deficiency interest which have accrued as afore-stated
in (a), computed from July 31, 2011 until full payment
thereof pursuant to Section 249(C) of the NIRC of 1997, as
amended.

O R ED.

ESPEF NZA R. FABON-VICTORINO
Asgociate Justice

We Concur:

@A, T3l 57 e
LOVELL R. BAUTISTA MA. BELEN M. RINGPIS-LIBAN
Associate Justice Associate Justice
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T~ "TATION

I attest that the conclusions in the above Amended
Decision were reached in consultation before the case was
assigned to the writer of the opinion of the Court’s Division.

LOVELL R. BAUTISTA
Chairperson

CERT FICATIOT

Pursuant to Article VIII, Section 13 of the Constitution,
and the Division Chairperson’s Attestation, it is hereby
certified that the conclusions in the above Amended Decision
were reached in consultation before the case was assigned
to the writer of the opinion of the Court.

ROMAN G. DEMROSARIO
Presiding Justice



