AETUBGLIC OF THE PHILIPPINFS
COURT OF TAX APPEAILS
QUEZON CGITY

Ae SORIANT Y CIA,, administrator
and on behalf of BLANCA ORDOUEZ,

Fetitioner,
- versus - B CoToAs CASE NO, 2443
COMMISSIONER OF INTERNAL REVENUE,:
Respondent,
| S S e B e A y/g//%

DECISION

Petitioner, &, Soriano ¥ éh., in its capacity
as administrator and representative of Blanca Ordo=
fies, has appealed from the decision of respondent
Commissioner of Internal Revenue, holding her lia-
ble for 1959 deficiency income tax and interest
amounting t.u ¥3,180,10,

Blanca Ordofies, & non-resident alien, derived
income from Phlltppin-f sources in 1959, On April
6, 1960, her Iﬂl‘lllfll‘l“l‘ and representative filed
her income tax return for 1959, claiming therein
s deduction of »5,501,93 from gross income as ale
laged business expenses, On M;qut 16, 1963, on
the theory that Blanca Ordofiez was not engaged .ln“
trade or business in the Philippines, respondent
Commissioner, through the BIR Regional Director of
North Manila, disallowed the said deduction from

gross income and assessed Blanca Ordoflez the sum
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of 73,180,110 as deficiency income tax and interest,
‘On September 3, 1963, petitioner filed a written
protest with the Assessment Branch of the lgrth

+ Manila Reglonal Office, claiming that Blanca Or-
dofiez was engaged in buying and selliing shares of
stocks in the Philippines,

Fetitioner*s protest, however, was not fore
warded to the Legal Sranch of the BIR Regional Ofe
fice for action, The Regional pDirector n!,llorth'
Manila, without any knowledge thereof, filed a
complaint for collection with the City Court of Ma-
nila on August 14, 1968 under cCivil Case No, 173206,
on December 16, 1969, at the instance of petitioner®s
counsel, said complaint was dismissed by the sadd
Court for lack of jurisdiction, as it was established
hﬂ.ﬂ the hearing that the case involved a disputed
assessment which cannot be resolved by an ordinary
civil action for the collection of the deficiency
income tax,
| On December 3, 1970, th-' Regional Director
of llnrth‘l'lln.'l.li formally denied petitioner's proe
test of September 3, 1963, stating, inter alig,
that "In case you are not in accord’ wtih this de-
cision, you may asppeal the same to the Court of
Tax Appeals within the same period of thirty (30)
hr-' from your recaipt hereof,”
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On December 22, 1970, however, potitionar's
counsel answered the letter of the ui.ieaal Director
alleging and invokiug the defense of preseription
of collection, On September 28, 1972, s second ae-
tion for collection was instituted by the Bureau
of Internal Revenue with the Mumicipal Court of
Makati, Rizal, under Civil Case Neo, 10382, After
receipt of notice of'suid complaint on October 26,
1972, petiticner's counsel interposed the present
appeal on November 8, 1972 on behalf of Blanca Ore
dofies, ’

T™he two issues posed for resolution are the
follewing:

(1) vhether or not this Court has ju-

risdiction to eatertain the present appeal;
and

(2) wvhether or not the right of the
respondent Commissioner of Intermal Revenue
to collect the deficiency income tax has
already prescribed,

EIRST ISSUE

It 1; contended by respondent that petitioner‘'s
appeal was filed beyond the 30-day peried prescribed
in Section 11 of Republic Act Ne, 1125 and, there-
fore, the same cannot be taken cognizance hy.this
Court for lack of jurisdiction, Respondent claime
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that the final decision appealable to this Court
was his letter dated December 3, i’?ﬁ. Respondent
further claims that petitioner's letter of December
23, 1970, being merely pro-forma, 4id set stop the
running of the 3I0-day period from receipt of said
decision within which petitioner could appeal Ce
this Court,.

We agree with respondent that the letter of
December 3, 1970 constitutes his final and appealable
decision for purposes of this appeal, (See Tropical
Distributors, Inc, vs, The Comm. of Iat, Rev,, CTA
No. 2345, Oct. 10, 1975; Pedro R, Rances vs. The
Hom, Comm, of Int, Rw;. CTA Mo, 2605, Dec, 18,
1974) . However we sustain the view that the let-
ter of pestitioner deted December 23, 1970, requeste
ing rmzd-nuoa of respondent's assessment, is
not pro-forms and therefore, it stopped the 30-day
period for qml.' In the first place, the pres-
eription of collection alleged in the said letter
of December 22, 1970 is a naw defense, the same
sot having been availed of and raised by petitionmer
previously. (See Collector ws, Court of Tax Appeals,
109 Phil, 1027; cited in vong Ban Kee, st al, vs,
Comm, of Int. Revenue, CTA No, 2321, Jume 6, 1975),
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Secondly, the said letter of petitioner is but the
first request for reconsjideration of s decisiom on
a disputed assessment rendered by the respondent,
(See Noblejas vs. Comm, of Int. Rev,.,, CTA Ne., 1923

- [resolutigy/ oct. 4, 1968.)

Oa December 22, 1970, the date petitiomer pre~

sumptively learned of the nui decision of respomn=~
dent, the 3}¢-day period for appeal did mot commence
‘eoru. It started ruaning oaly on October 26, 1972 when
- petitioner received notice of the complaint fer cel-
lection filed by respondent ia the Mumicipal Court
of Makati, Risal, because said complaint is an im-
plied denial of petitiomer's request fer reconsidera-
tion, From Octeber 6. to November 8, 1972, when the
complaint was received and the present appeal wes
filed, only a peried of thirteen (13) days had elapsed.
Consegquently, this Court has jurisdiction to tah cog~-
nizance of this appeal.
SECOND ISSUE»

Petitioner comtends that the right of respondeat
to collect the tax im guestion has alresdy preseribed.
By deducting one year, four momths and two days, that
is from August 14, 1968 to Decamber 16, 1969, when the
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original complaint for collection im the City Court
of Manila was pending, from ths total peried of nime
years, ome month and twelve days consumed by the
respondent, that is from August 18, 1963 (date of
assesswent) to September 28, 1972 (date of filing
the second complaint im the Mumicipal Court of
Makati) leaves a period of seven years, nine moaths,
end ten days, or beyond the five-year period for
collection prescribed by Section 332(¢) of the Tax
Code.

. Petitiomer contends further that the uu-{
of its protest on September 3, 1963 did not suspeand
the prescriptive period of collection because said
letter was disregarded and it was mot given due
course by the respondent. On the other hand, res-
pondent comtends that the prescriptive period for
collection has not yet prescribed because the same
was suspended by petiticner's protest of September
3, 1963, ‘

¥We agree with the petitioner because Section
332(e) of the National Internal Revenue Law provides
as follows:



DECISION »
CTA CASE WO, 2443

' “{e¢) wWhere the assessment of
internal revenue tax has been made within
the period of limitation

such tax may be collected by distraint or

lcvg.:r- a proceeding ia court, but only
if 1) vithin five years after the
assessment of the tax, or (2) prior to the
expiration of any period for collection
upon ia wirting by the Commissioner
of Internal Revenue and the taxpayer before
ths expiration of such five-year perioed.,”

In this case, the assessment was timely made
by respondemt on Aggust 16, 1963 and, thereufore, the
period to collect the tax commenced to ruam from said
date. The running of this period was interrupted
by the filing of the complaint for collection agaimst
petitioner in the City Court of Manila on August 14,
1968, After the dismissal of the complaint by the
said Court oa December 1‘. 1969, the period of pres-
eription resumed to run again, By December 18, 1969,
the fiveeyear period preseribed by Sectionm 331(ec) of
the Revenue Code, supra, had already expired. Obe
viously, the subsequent filing of the second action
for collection ia the Municipal Court of Makati
- oR Ssptember 28, 1972 was too late.

Ia recapitulation, the total peried for col-
lection consumed by the respondent is more than 7
years, to wits '
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Aug. 16/63, issuance of assesse

ment, to Sept., 20/72 f£iling

of the complaint im the Muni-

eipal Court of Makati, Rizal 9 yrs, 1 mo., 12 days

Lass: Aug. 14, 1968 to Dee,
16, 1969 period when the
case was pending in the

city Court of Manila A ¥E., & mou., 2 dave
Number of years comsumed

Contrary to respondent’s pretense, the 3 year
prescriptive period for collection could not be sus-
pended by petitioner's Wt for reconsideration of
September 3, 1963 because the said request was neither
granted nor given dwe course by the respoandent since
no investigation was made on account of petitioner's
request, Thus, our Supreme Court held:

e ¢« & mere protest and petiton for reconsi-
donm of the assessment, without a result-
.3 reinvestigation and introduction of new

dence on the part of the taxpayer, does
not stap the running of the preseriptive

period. ( a vs, Alano, L-18865, Sept,
28, 1964p 12 SCRA 241 eci caumr ve,
Solano, L-1146%, July 31, ¢ Republic vs,

Ablazs, 108 Phil, 1108),

e ¢« « The act of requesting a r-imcup-
tion alone does not suspend the

ngnu t should first de granted ia omr to
effect suspension (Republic vs, Gancayeo,
L.18307, June 30, 1964; 11 SCRA 380; citing
Collector vs, Sayoe Consolidated Mining Ce.,
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Inc., L-11827, Nov, 13, l’xu; Republic vs,
Ablaze,_supEa) .

WHEREFORE, the decision of the respondent
Commissioner of Internal Revenue appealed from is
reversed and his 19%9 unum income tax sssesse
- ment issued against petitioner is hereby cancelled
and declared te be without force and effect. No
costs, .

S50 ORDERED,

Cueson City, August 31, 1976.

et A

Presiding M.o

W CONCUR1

Gk

FILLER
Associate m

COMSTANTE C4 ROAGUIN
Assocliate Judge

P164



