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Before this Commission are the Appeal Memorandum dated 5
February 2020 docketed as SEC En Banc Case No, 02-20-469, and the
Appeal Memorandum dated 5 March 2020 docketed as SEC En Banc Case
No. 03-20-473 (collectively referred to as the "Appeals”), filed by
Appellant Philequity Strategic Growth Fund, Inc. (Philequity), seeking the
reversal of (a) the Letter-Decision dated 10 January 2020, which imposed
the penalty of “reprimand” for its first violation of Rule 17 of the 2015
Implementing Rules and Regulations of the Securities Regulation Code
(SRC-IRR); and (b) the Letter-Decision dated 21 January 2020, which
imposed a monetary penalty in the amount of One Hundred Ninety-Four
Thousand Five Hundred Pesos (PhP194,500.00) for its second violation
of Rule 17 of the 2015 SRC-1RR, both issued by the Corporate Governance
and Finance Department (CGFD) on the basis of a finding that Philequity
failed to file its Quarterly and Annual Reports for the years 2017 and
2018.

Considering that the two (2) Appeals present the same question of
law, and proceed from the same or similar acts/omissions which
constitute violations of Rule 17 of the 2015 SRC-IRR, the consolidation of
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the same is warranted pursuant to Section 1 Rule 31! of the Rules of
Court, which is applicable suppletorily.®

THE PARTIES

Philequity is a domestic corporation duly organized and existing
under Philippine laws, having been issued a Certificate of Incorporation,
with SEC Registration No. CS200805288, on 9 April 2008. As stated in its
Articles of Incorporation, the primary purpose for which Philequity was
incorporated is “[t/o subscribe for, invest and reinvest in, sell, transfer or
otherwise dispose of securities of all kinds, including all types of stocks,
bonds, debentures, notes, mortgages, or other obligations, commercial
papers, acceptances, scrip, investment contracts, voting trust certificates,
certificates of interest, and any receipts, warrants, certificates, or other
instruments representing rights to receive, purchase, subscribe to the same,
or representing any other rights or interests therein, or in any property or
assets created or issued by any and all persons, firms, associations,
corporations, organizations, government agencies or instrumentalities
thereof: to acquire, hold, invest and reinvest in, sell, transfer or otherwise
dispose of, real properties of all kinds; and generally to carry on the business
of an Open-End Investment Company in all the elements and details thereof
prescribed by law.”

In 2011, Philequity filed with the Commission an application to act
as an investment company under the Investment Company Act (1CA),
together with its Registration Statement covering One Hundred Million
(100,000,000) common shares with par value of One Centavo (PhP0.01)
per share?

In an Order dated 9 September 2011* issued by the then
Corporation Finance Department (now the CGFD), Philequity was
informed that (a) the Commission approved its application to act as an
investment company under the ICA and its Implementing Rules and
Regulations, and (b) its Registration Statement covering One Hundred
Million (100,000,000) common shares with par value of One Centavo
(PhP0.01) per share was rendered effective. Consequently, the

¥ *EECTION 1. fonvadidation. Wher ootions involing @ commaon quertion af fow or fact ere pending bafore the rourd, 8 may erder
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Commission issued in favor of Phileguity a Certificate of Permit to Offer
Securities for Sale.®

Philequity thereafter filed a Notification of Suspension of Duty to
File Reports (SEC Form 17-EX) under Section 17 of the SRC for each of the
years 2012 to 2017, where it disclosed the number of shareholders and
the peso value held by the registrant for each relevant year.®

In compliance with Rule 35-1 of the implementing rules of the
Investment Company Act, Philequity filed on 9 September 2013 a
notarized Sales Report for the Month of August 2013 (the “Sales Report”),
where it disclosed that it sold one (1) share in August 2013.7

In June 2019, the CGFD issued show cause letters which required
Philequity to explain why it should not be held liable for violation of Rules
17.1.1 and 17.1.1.1.2 of the 2015 SRC-IRR, consequent to its non-filing of
the required Quarterly Reports for the year 2018, to wit:

(a) Show-Cause Letter dated 7 June 2019 Re: Non-filing of
Quarterly Report {SEC Form 17-Q) for the period ended 31
March 2018%;

(b) Show-Cause Letter dated 10 June 2019 Re: Nen-filing of
Quarterly Report (SEC Form 17-Q) for the period ended 30
June 2018% and

(c) Show-Cause Letter dated 11 June 2019 Re: Non-filing of
Quarterly Report (SEC Form 17-Q) for the period ended 30
September 2018 (collectively the “June Show-Cause
Letters™).10

In its letter dated 28 August 2019 (the “First Letter-Reply”) which
addressed the June Show-Cause Letters of the CGFD, Philequity denied
having violated Rule 17 of the 2015 SRC-IRR. It argued that not being a
public or a reporting company, it is not required to file the reports
mentioned in Rule 17 of the 2015 SRC-IRR.1

5 il Gea Anpax “H"
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In September 2019, the CGFD again issued show-cause letters
which required Philequity to explain why it should not be held liable for
violation of Rules 17.1.1 and 17.1.1.1.2 of the 2015 SRC-IRR, consequent
to the non-filing of its Annual Reports and Quarterly Reports for the years
2017, 2018, and 20191, to wit:

(a) Show-Cause Letter dated 12 September 2019 Re: Non-filing of
2017 Annual Report (SEC Form 17-A)'Y,

(b) Show-Cause Letter dated 10 September 2019 Re: Non-filing of
2018 Annual Report (SEC Form 17-A)';

{a) Show-Cause dated 11 September 2019 Letter Re: Non-filing of
Quarterly Report (SEC Form 17-Q) for the period ended 31
March 2019 and

(b) Show-Cause Letter dated 10 September 2019 Re: Non-filing of
Quarterly Report (SEC Form 17-Q) for the period ended 30
June 2019 (collectively the "September Show Cause
Letters"),

In its letter dated 7 November 2019 (the "Second Letter-Reply”)
which addressed the September Show-Cause Letters, Philequity, citing
Rule 17.1.1 in relation to Rule 3 of the 2015 SRC-IRR, maintained that (a)
it is not a reporting company as it had not sold any of its securities
pursuant to its Permit to Offer Securities; or (b) itis not a public company
as its assets and holders of securities with more than 100 shares each, did
not exceed PhP50,000,000 and 200, respectively.!” Thus, Philequity is not
under obligation to file Form 17-EX or any of the reports required under
Rule 17 of the 2015 SRC-IRR.

The CGFD found the arguments of Philequity in its Second Letter-
Reply to be without merit, and reiterated its finding that Philequity is a
reporting company.'® Thus, in its Letter-Decision dated 10 January 2020
(the “First CGFD Decision”), the CGFD reprimanded Philequity for its first
violation of Rule 17 of the 2015 SRC-IRR, and directed it to submit the
required reports, including its 2017 Annual Report.??

"3 nppeal dated S March 2020 Par. 14.
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Philequity eventually elevated the First CGFD Decision to this
Commission via the Appeal dated 5 February 2020 which was docketed
as SEC En Banc Case No. 03-20-473 (the "First Appeal”), where it prayed
for the reversal and the setting aside thereof.

The CGFD found the arguments of Philequity in its First Letter-
Reply to be similarly bereft of merit. Thus, on 21 January 2020, the CGFD
issued another Letter-Decision (the "Second CGFD Decision”) where it
imposed a monetary penalty in the amount of One Hundred Ninety-Four
Thousand Five Hundred Pesos (PhP194,500.00) for Philequity's second
violation of Rule 17 of the 2015 SRC-IRR, conseguent to its failure to file
its 2018 Annual Report.=®

Philequity again elevated the Second CGFD Decision to this
Commission via the Appeal dated 5 March 2020 which was docketed as
SEC En Banc Case No. 02-20-469 (the "Second Appeal”). Considering that
the CGFD essentially adopted the same legal bases and position which it
used in imposing the penalty of "reprimand” in the First CGFD Decision
and in imposing the monetary penalty in the Second CGFD Decision,
Philequity has also adopted in the Second Appeal, its arguments In
support of the position that it has not vielated Rule 17 of the 2015 SRC-
IRR to all findings of non-filing of Annual and Quarterly Reports for 2019.
Philequity now prays for the consolidation of the First and Second
Appeals which present the same guestion of law, and for the reversal and
setting-aside of the First CGFD Decision and the Second CGFD Decision
(collectively the “Assailed Decisions”) for want of merit and basis.

In its Comment to the Appeal Memorandum dated 27 July 2020, the
CGFD reiterated its arguments in support of its assailed Orders. The CGFD
essentially maintained that Philequity is a reporting company under Rule
17 of the 2015 SRC-IRR, which is required to file the reports prescribed
in the said rules.

ISS5UE

Whether the CGFD was correct in finding that Philequity is a
reporting company, and in imposing the penalties prescribed under
Memorandum Circular No. 6, series of 2005 (Consolidated Scale of Fines),
for its failure to file the Quarterly Reports and Annual Reports.

2 ihid wan Arinek T
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RULING
The Appeals are bereft of merit.

Philequity insists that it is nota "reporting company” contemplated
under Rule 17 of the 2015 SRC-IRR, which is required to submit, among
others, quarterly and annual reports. Citing the definition of a "reporting
company” in Rule 3.1.19 of the 2015 SEC-IRR, Phileguity claims that
CGFD committed reversible error in requiring it to file quarterly and
annual reports, and in penalizing it for its failure to do so, considering
that it has allegedly not sold any share.*!

Rule 17.2 of the 2015 SRC-IRR (Subjects of the Reportorial
Requirements), which essentially mirrors Sec. 17.2 of the SRC,
specifically identifies the persons/entities that are required to comply
with the reportorial requirements, thus:

The reportorial requirements of Subsection 17.1 shall apply to the
following:

17.2.1. Anlissuer which has sold a class of its securities pursuant to
registration under Section 12 of the Code: Provided, however, That
the obligation of such issuer to file reports shall be suspénded for any
fiscal year after the yvear such registration became effective if such
issuer, as of the first day of any such fiscal year, has less than one
hundred (100)] holders of such class of securities or such other number
as the Commission shall prescribe and it notifies the Commission of
such;

17.2.2. An issuer with a class of securities listed for trading on an
Exchange;

17.23. An issuer with assets of at least Fifty million pesos
(P50,000,000.00) or such other amount as the Commiszion shall
prescribe, and having Two hundred (200) or more holders each holding
at least One hundred (100) shares of a class of its equily securities;
Provided, however, That the obligation of such issuer to file reports
shall be terminated ninety (90} days after notification to the
Commission by the issuer that the number of its holders holding at least
one hundred (100) shares is reduced to less than One hundred (100).
[Emphasis supplied)

The persons/entities mentioned in the afore-quoted provision of
the 2015 SRC-IRR are technically referred to as a "public company” and

B gppeal Memerandum dated § March 2020, Par. 27{x).
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“reporting company” defined under Rule 3.1.16 and Rule 3.1.19 of the
2015 SRC-IRR, respectively, to wit:

Rule 3.1.16. Public company means any corporation with a class of
equity securities listed on an Exchange, or with assets in excess of Fifty
Million Pesos (PhP50,000,000.00) and has two hundred (200) or more
holders each holding at least one hundred {100) shares of a class of its
equlty securities.”

“Rule 3.1.19. Reporting company is a corporation that has sold a
class of its securities pursuant to a registration under Section 12
of the Code, or a public company, as defined under SRC Rule 3.1.16.

{Emphasis supplied)

Rule 17.1.1.1. of the 2015 SRC-IRR expressly provides that public
and reporting companies are subject of, and are required to file reports
prescribed under the SRC and the 2015 SRC-IRR. These reports include,
among others, an annual report and the quarterly report, to wit:

17.1.1.1.1, An annual report on SEC Farm 17-A for the fiscal year in
which the registration statement was rendered effective by the
Commission, and for each fiscal year thereafter, within one hundred
five (105] calendar days after the end of the fiscal year.

17.1.1.1.2, A quarterly report on SEC Form 17-Q within forty-five
calendar days after the end of the first three quarters of each fiscal year,
The first quarterly report of the Issuer shall be filed within forty-five
{45] calendar days after the effective date of the registration statement
ar, on or before the date on which such report would have been
required to be filed if the Issuer had been required previously to file
reports on SEC Form 17-Q, whichever is later.

Prescinding from the afore-quoted provisions of the 2015 SRC-IRR
which are clear and straightforward, a reporting company, which refers
to a corporation that has sold a class of its securities pursuant to a
registration under Section 12 of the SRC, is required to file with the
Commission an annual report and a quarterly report, among others.
Similarly, a public company, which refers to corporation with a class of

equity securities listed on an Exchange, or with assets in excess of Fifty
Million Pesos [PhP50,000,000.00) and has two hundred (200) or more

holders each holding at least one hundred [100) shares of a class of its
equity securities, is likewise mandated an annual report and a quarterly
report, among others.

In relation to a reporting company, the SRC and the 2015 SRC-IRR
does not qualify the number of securities that must be sold, which means
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that the sale of even a single security renders the issuer duty-bound to
file a quarterly and annual reports, among others. Be that as it may, Rule
17.2.1. of the 2015 SRC-IRR provides that a reporting company’s
obligation to file annual and quarterly reports is suspended if its holders
of securities fall below one hundred (100] and it notifies the Commission
of such fact. The exception under Rule 17.2.1, of the 2015 SRC-IRR is not
automatic, The use of the word “and” in the said provision means that the
suspension of the duty to file annual and quarterly reports is conditioned
on the reporting company’s act of notifying the Commission of such fact,
given that it is in the best position and has the information on the exact
number of the holders of its securities. In other words, even if the number
of the holders of securities falls below one hundred (100), the reporting
company's obligation to file annual and quarterly reports until it
formally informs the Commission of such fact.

In the instant case, the evidence on record affirms the position of
both the CGFD and Philequity that the latter is not a public company
considering that none of its securities are listed on the Exchange; and its
assets did not exceed Fifty Million Pesos (PhP50,000,000.00),* and none
of the holders of its securities which is less than two hundred (200), holds
at least one hundred (100) shares.

The CGFD and Philequity however differ in their position relating
to the status of Philequity as a reporting company. Philequity insists that
it is not a reporting company because it has not sold any class of its
securities from the time of the effectivity of its registration statement.*?
The CGFD maintains otherwise on the basis of the Sales Report which
Philequity filed with the Commission.

We affirm the finding and position of the CGFD.

It is undisputed that this Commission approved Philequity's
application to act as an investment company under the ICA together with
its Registration Statement?4, and issued in its favor a Certificate of Permit
to Offer Securities for Sale (the “Certificate™).? The CGFD submitted in
evidence the notarized Sales Report filed by Philequity filed on 9
September 2013, where it disclosed to this Commission that it sold one

£ rws OGFD conNemnd thar the 1om] assets reporred by Phdeguity for 20181 ooy P25 B2 06000 [see Commaant to the Appnar
Mpmorandume dated 27 [uly 2020, Pape 6]; see also Appeal Memormedim dated 5 March 2020, per. 37(2) and {3}

i dpprad Memorandwe dated 5§ March 2028 par. 37[1)
24 Commant 1o B A ppeal Memorandum: see Anmex A,
2% Jbad se Armex B
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(1) share in August 2013.2¢ Except for its bare allegation that it did not
sell any security, Philequity did not submit any evidence to support the
same. The Sales Report constitutes substantial evidence that Philequity
sold a security after it was issued the Certificate. This rendered Philequity
a reporting company under 17.2.1 of the SRC-IRR, which is required to
file quarterly and annual reports.

Be that as it may, the evidence on record shows that while
Philequity filed a Notification of Suspension of Duty to File Reports (SEC
Form 17-EX) under Section 17 of the SRC for each of the years 2012 to
201777 which disclosed that the number of its shareholders from 2011 to
2016 (the period covered in the said notifications) was less than one
hundred (100), no such notification was filed for the years 2018 and 2019
(covering the years 2017 and 2018). Thus, the exemption or suspension
from complying with the reportorial requirements was not triggered and
cannot not be invoked by Philequity. Verily, Philequity’s failure to file its
annual and quarterly reports for the years 2017 and 2018 constituted a
violation of Rule 17 of the 2015 SRC-IRR.

On account thereof, We find and so hold that the CGFD correctly
imposed the penalty of “reprimand” as well as the monetary penalty on
the basis of its finding that Philequity failed to file its annual and
quarterly reports for the years 2017 and 2018.

Granting ex gratia, that Philequity has not sold any security after it
was issued the Certificate, the same does not operate to remove its duty
to file the reportorial requirements prescribed under the SRC and the
2015 SRC-IRR, because such duty is anchored on its status as being a
grantee of a secondary license to offer/sell securities to the public. In
other words, it is the issuance of the Certificate which authorized
Philequity to offer/sell securities to the public that gave rise to its duty to
file the required reports.

When a secondary license is issued, authorizing an issuer to
offer/sell securities to the public, such authority stands until the same is
suspended or revoked by the Commission, and the grantee/licensee has
the discretion to use and fully enjoy the benefits thereof, or not to use the
same. The duty of a registered issuer of securities to comply with the
reportorial requirements under the SRC and the 2015 SRC-IRR is not
dependent on the decision of the issuer to offer/sell or not to offer/sell

bk par. 12 [see Anne D)
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securities. To sanction a contrary position will render nugatory the
purpose and objectives of the SRC which include ensuring full and fair
disclosure of securities to promote the development of the capital
market, the protection of investors and elimination of fraudulent or
manipulative devices and practices.

The reason for this lies in the importance of the reports that are
required to be filed, first and foremost, to the investing public (which
includes existing and potential investors) who will have to make
investment decisions on whether to buy, hold or dispose of the securities
of the issuer corporation. Thus, this Commission has consistently
implemented the policy that compliance with the reportorial
requirements, especially for issuers that are grantees of a secondary
licenses, is mandatory and absolute. In one case, We ruled as follows:

Maximum efficiency in the capital markets is achieved when pecple can
make rational investment decisions. And, people make decisions based
on what they know. Thus, it is crucial that all investors, whether large
institutions or private Individuals, should have access to certain basic
facts about an investment prior to buying it, and so long as they hold it.
The steady flow of tdmely, comprehensive and accurate information
allows investors to make sound decisions that facilitates efficient
capital formation that is Important to a national economy.

KX MY M

Thus, Section 2 of the SRC provides that it is the policy of the State to,
amoeng others, ensure full and fair disclosure about securities, minimize
if not totally eliminate insider trading and other fraudulent or
manipulative devices and practices which create distortions in the free
market,

HEX HyX XEX

Thus, the requirements for timely disclosure are absolute, and do not
admit of any exceptions, otherwise, the rationale for the requiremants
would obviously be defeated, or easily circumvented.™

The importance and mandatory nature of complying with the
reportorial requirements were emphasized in SEC v. Universal Rightfield
Property Holdings, Inc.,® where the Supreme Court sustained the
Commission's revocation of Universal Rightfield's Registration of
Securities and Permit to Sell Securities to the Public for its repeated

" Decigion dated on 10 Getaber 2017, Somitoma Metal Mirkng Philippine Holding Corporatdom vs. Jarporanon Fimance
Depertment (SEC £B Caas No. 17-11-241]
0 No. 181381, July 20, 2015,
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Failure to timely file its annual and quarterly reports, The Supreme Court
ruled that the filing of reports is essential in the realization of state
policies declared in Section 2 of the SRC, where investor protection
stands at the center,*® to wit:

Therefore, notwithstanding the belated filing of the said reports, as well
as the claim that public interest would be better served If the SEC will
merely impese penalties and allow it to continue in order to become
profitable again, the SEC cannot be faulted for revoking once again
URPHI's registration of securities and permit to sell them to the
public due to its repeated failure to timely submit such reports.
Needless to state, such continuing reportorial requirements are
pursuant to the state policies declared in Section 2 of the SRC of
protecting investors and ensuring full and fair disclosure of
information about securities and their issuer, (Emphasis supplied)

Moreover, from a regulatory perspective, the filing of reports is
essential regardless of whether an issuer has actually offered/sold
securities because it is intended as a tool or effective mechanism to
promptly inform the Commission about the operations of the grantee or
if it is in fact operational, how it is using the license granted to it, or how
it is dealing with the securities covered by the license. This is consistent
with the grant to, and exercise by the Commission of absolute jurisdiction
over corporations with the intent, among other of ensuring compliance
with the SRC and the 2015 SRC-IRR.*! Significantly, the Supreme Court
has held that:

[t]he Securities and Exchange Commission is organized in line with the
palicy of encouraging and protecting investments. It also administers
the Securities Regulation Code, which was enacted to "promote the
development of the capital market, protect investors, ensure full and
fair disclosure about securities, [and] minimize if not totally eliminate
insider trading and other fraudulent or manipulative devices and
practices which create distortions in the free market" Pursuant to
these policies, the Securities and Exchange Commission is given
regulatory powers and "absolute jurisdiction, supervision and
control over all corporations, partnerships’ or associations*
(Emphasis suppliad)

W et bam baan nhseread thet the alar-quotad peovisnn kys down seven rore poncples ol oor secusiiles regulacion lEws: seif-
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mriniemigation, if et botal elimenation, of inslder rading and other frandulznt or manipulative devioes and praciises that reatn
distortians In the fres market, with the urifring principle being the prodection of investors. These core pricciples animate the
whale of the SAC: and as such, any doubt o confilctin the imerpretation of the $AC and it implementing rules must be resslied
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On account thereof, We find no cogent reason to disturb the
Assailed Decisions of the CGFD.

WHEREFORE, premises considered, the Appeal Memorandum
dated 5 February 2020 in SEC En Banc Case No. 02-20-469, and the
Appeal Memorandum dated 5 March 2020 in SEC En Banc Case No. 03-
20-473 are hereby DENIED for lack of merit. The Assailed Decisions of
the Corporate Governance and Finance Department are hereby
AFFIRMED.

50 ORDERED.

Makati City, Philippines.

MILIO B.
Chairp
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