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DECISIOUN

The petitioner has appealed from the decision
of respondent requiring it to pay the sum of #l, 300.00,
as alleged sdditional documentary stamp tex and come
promise penaltys The parties submitted the cese on an
agreed stipulation of facts dated June 17, 1939, per
tinent portions of which are quoted belowd

"le That vetitioner is a comporation
@ and existing under the laws of the
Fhilippires and has its prineipal office in
the City of Baguioe, Philippines; that res-
pondent is the Commissioner of Mnml Ve
enue of the Bepublic of the Philippiness

"2, That petitioner's capital stock is
divided into 1,000 shares of stock without
par valued that on the date of its incoxpora-
tion on Apmil 20, 1934, 250 gharee of stock
were subscribed mul 13“ as followss

subscziber E!ﬂm%

Hoberte Janda
Miguel Fs Trias 1 bm 5.uD
"Martin B, Laurea 1 5,00 5,00
federico Co Alike

ala 1 5. 00 600

- e * shares rm

and that the remaining 750 shares of stock were
sube subseribed and issued to Sene
auet dated Mining at 21 ' per share
or a total subserxiption of ¥750 o '3

*3s That at the time of the original ise
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suance petitioner of the eforesaid 1,000

shares of stock without par value, petition.

er prid the documentary st tax based on

the actual censiderstion it hod received froem

ot?. subscribers as stoted in pazagraph 2 here~-
)

"4s That in 1950, petitioner had an out-
stending surplus of over RI0,UC0,U05 that at
2 special menting of its stockholders on Septe
ember 19, 1950, the Tallowing resolution was
unanimeusly adopteds

Ry o Wegindloros oo Rgncne

any ‘ £ SUZw
plus of well Svar 300 J0000 svedi-
able for dividends; and

"WHEREAS, the is in need
of additicnal capital In amount
of P0G, 00 to enable it to weet
its ingreasing activitiesy

"HOM, THREREFURE, BE IT AGESCLVED,
thet out of the exi suzplus of the
G-gg available for dividends the sum
of 900,00 be trensferred {zom cure
plus account of the any to the
o:ﬁ:.al agcoount the and be made a-
vajilable for the eperations of the Cene
pany ae part of ite capital, without
of th 1% . G

- § now
.lnu-landwa't nae and that the pro-
per ef ficere be wnd they hexeby are
sutherized, empovwered,and dirvected to
make and -fﬁm such transfex.”

"Ss That on Septenber 28, 1596, the legione
Director, Sesienal lln:l.c{ lite I,, Bureau
gy o Rt e m’mnﬁcﬁuw
it was liable an @
stamn tax of !1.&111: each share of no par val-
ue stock or » total sum of Bl UOG,00 for the
reason that the inecvesse of petitiovner's capitale
ization which was about thie transfer
of the aforessid sum B300 OO its sumplus
acecunt to its tai sccount resulted in an
incrange of 300,00 per shaves that the fRegione
al Director »isc vequived petitivner teo pay the
suim of PFO,00 as extra-judicial settl of
its alleged viclotion of Section 212 of the Nae
tional Internal Hevenue Codes '

“6o That in view of the insistent deuands
of the Segional Pirector fex mtﬁ-
sum of M1,300,00 as addition ry stamp
tax and penalty, petiticner elevated this case
to the Cellector of Internal Revenue in Manilag
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that on October 8, 1957, ticner received
the decision of resp o dated September
30, 1957, whelding the umm taken by the
Reqional Directors

*7+ That on Ugtober 12, 1957, petitione
er filed vith respondent a request for the
reconsideration of his decision n!’ tﬂu

reepondent *s letter Mdmm

mimu:t:tmw'ﬁ"ﬂ.%ﬂ bp.m
21-23, C.T.A: records.

Yhile in the answer of respondent the 1i hility
of petitioner for the payment of the sum of P300,00 as
“compromise® penalty ie sought to be sustained, the claim
hos been sbandoned, counsel for the Govemnment sdmitting
that "the some cannot be collected in the instant case,
unless the petitioner agrees or consents te the payment
thereof, in accoexdence vith the decision of the Supreme
Court in the case of the University of “te. Temas (G. &
Hose L-l1274 and L.11260, November 28, 1958)." (See pp.
7«8, Meworandum for Hespondent. ) The sole iscue, there-
fore, which hoe been submitted for our consideration re-
lates to the legality of the assessment of the addition-
al documentary stanp tax fn the sum of u.ﬂ“uﬂda

Respondent meintains that the trenafer of the sum
of PI00,000,00 from the suzplus scecount of petitioner
te its eapital account in 1990 represents additional con-
siderstion for the 1,000 no par value shares of stock
originally issued by it in 1934, thersby meking petitione
er liable for the documentary stamp tax imposed by Sec-
tion 212 of the Revenue Code on the said 1,90 shares
of stock on the basis of the considerstion received from
the stockholders in 1934 plus the P300,000,00 suxplus
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tronsferred to the capital accounts On the other
hand, petitioner claims thet no additional documentary
stamp tax is due from it as no shares of stock were
issued covering the said sum of P3O 000,00,
Section 212 of the Fevenue Code providest
-g.‘, m +ary

i

it . .- - m
4 zation, n:mﬂ.u-
for pumpose, of certi-
«:ﬂ by m a{l any,
n u:pmt.ln. shall be nu L]

mdﬁfme
each twe or fractional part
Siaseets oF he pis Yobut &F Tk SeEATE
catest That in the case of the
original issue of stock without par value
mthmtﬁmm::?nﬁuhm-
considerstion received the as-ociation,
mu: en for the issuance of
th-utm' value represented by ecch shere.
umnmn, o Mot Vo. 403 Sec.
Pﬂ.utlh.ﬁ'ﬂﬂ e Act. Ho.
The stanp tax prescribed in Section 212 of the Revenue
Code is imposed upon owiginal issues of certificates of
stock, and the tax is based, in the case of ne par vale
ue stocks, "upon the actual coneideration peceived by
the associstion, company, or corporation for the issue
ance” of such stocks. In this ease, it is adunitted
that the tax was paid en the basis of the sctual conside
era‘ion veceived by petitioner from the stockholders at
the time of the issuance of the stockss The sum of
B30 000,00 was not received by petitionar from the
stockheldexs. It wes part of its suzplus which wes
transferred to its capital sccount, and in no sense may
the seme be treated 2e in consideraticn for the issuance

of the certificates of stock in 1934, Therefore, Sec-

333 3}7/
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tion 212 does not apply. It would be otherwice if,
instead of merely trsnsferzing the suzplus to coplital
account, petiticner decleared stock dividend and actual-
ly issued shavres of steck in consideratien ¢f such divi-
dend, The sharss of stock so issued would be clesrly
tanblﬁ.

/mm-mmmvnd Gtates under the law from
which curs was pattemed is that where the earned sure
plus of n gozperationg or a pextion thereof, is transe
ferred to capital sccount without Llssuling additional
shares of stock to the stockholders, such transfar of
surplus to ¢epital account does not give zise te the
liability of the comporaotion to the stamp tmj

"Statute impesing 2 documentary stamp
tax inposes such tex weor fssusnce of cov-
perate shares or certificatesi the statute
does not impose a tax won transaction where-
by a comporstion mezely trzansferred an smount
from its cepital suxplus and eparned surplus
umhm to its capital stock aceccunt ond

incressed cepital vepresented by neo
ar stocky where ne additional shares were

se Ue SeCorie (ToBeCs 1939) Sets
1802(ade” (Lo 54 ve Axcher-laniels-ifdliond

'Bn-nug starip taxes were not owing
on transactien reby cemporstion transfer-
red fund from eorned sumplus account to capi-
tal ageount, thus raising value of previous-
H issued nowpar stock, without the i
any new stocke 26 UsSeCede (laRCy 1939
Secse 1800, 1802,° (F, M, Schoefer Hreting
Coe Ve UsSe, 256 F, 2d, 696, ) .
/f". find no justificution for devisting fxum the aforee
s=did ﬂlﬁl
I is, howevexr, contended on behalf of respondent
that the cased cited are not applieable inBhis Jurise
diction because the law in the United States is diffex-

ant from cure, The nertiment portion of the mited

. 334 3%/
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States lew nrovides!

- fhat where such sharcs op
certificetes are lssued without gor or face
volue, the tax shall be 1l cents per share
{comerate share, o1 investmont truet or
other ciganizatioen share, as the cage may
be)y unless the actual value is in excess
of 5100 per share; in which cese the tax
shall ke 11 cents on ench T1X) of pctunl
value or fraction thereof of such cestifie
cates (or of the shexes where no certifi-
gates were issued ), or unless the asctual
value is less than S100 per share, in which
case the tax shall be 2 cents on each 320
of actual value, or froction thereof, x x x"
fﬁ Uﬁsi‘:tﬁ-' Sece 1802 N‘i

Cur attention has beon drawn te the fact that under
the Us ¢ low, the d’émun stamp tax un original

issue of » certificate of stock without par value is
besed on the petual value of fhe stogk, while under our
law the tox is based om the ggiual copsiderstion regeived
by the comperstien. It would be futile for respondent
te draw a line of denarcatiun between the two laws by
reascn of ° sl-.lqhi verlance in terminclogy, because by
no stretch of the imagination may any such distinction
be availed of teo support the position tzken by him in
this cases n the conizazy, it is osux opinion that the
decisions in UsSs ve Axcher<Daniols<Midland Co. and Fe
M Schaefar Drewing Co. ve Ue sy SlpZa, more neaXxly
reflect the correct meaning of our law thon of the UesS.
love

Counsél fox the Lovermment cited the follewing
suthoritiee in support of the legality of the assessments

“The tax also applies to shares orx
Shate the Tesapitalisetion Praults in the

dedigation of an amount as ital [eox the
first time." (CCH Vol, 4, 1 re 26,021, )

335 2%V
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“am tax is nct payable vith respect
to stock issued in a recapitalizetion une
less the recapitalizeticn results in the
dedication of an smount s capitel which
amount is 50 dediceted for the firet time.”
(CCH Vole 4, 1983 ppe 26,023.26,024, )

" Stoek issued in
payment of s sto vidend, representing
tranefer of lus to cepital is taxable."”

{CCH Vels 44 1 paZe 392 pe 264022, )

It will be noted thot the authorities cited by counsel
foy the Tovernment refer to shares of stock Lssusts
In this cases ng share uf sieck hos been issued covere
ing the PI00,000.00 transfezred from sumplus to the

copitel account of retitionexs

Finding the sssessment in questien without any
legsl basis, the deciston apperled from is reversed.
"ithout proncuntement as to costs.

S CIUIERED,

Manilag ctober 26, 1999,

ROMAN B, WAALY
Associate Judge

e CNCURS

- Frtes

presiding Judae
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