KEPUBLIC OF THi< PHILIPPiNLY
COURT OF TAX APPEALS
QUHLZON CITY

#ONG BAN Xwm, CHUA YU
HIAN, and CO CAY,

P.tltlmr’,
versus C.T.A, Casn NO, 232%
THT COMMISSIGNFR OF oh>
IVT"RRAL RRV™NUR 0
ﬂtlpﬂ.l‘l‘ﬂt-

X...--.-o.x

PECISICN

his is a joint appeal from the decision of re-
:pénd.nt Commissioner of Intermal fevenue holding each
of the petitioners lieble for deficiency income tax for
1963, inclusive of surcharges, interests end compromise
penalty, as follows:

Viong Ban Kee . + « . o o P 102,768 58
Chua fu dan « « o » « » o 106,919,32
CoCan o« « s o ¢ » s v o o 108,756,9%

Petitioners and a certain Chua /1 ldn, all Chiness
eitigens, are partners of the C & O Import & Export Co,,
8 registered partnepsnip in business as manufacturers,
importers and exporters of goods and merchandise.

In September 196&, the office of the partnership
at Room 707, PFaeiflie Bank Bullding, Foserio, Manila, wae
radded by ¢ team of revenuve exaniners armed with two
search warrants issued by the Court of FPirst Instance of

¥anile. #4s a result of sald raid, several documents

- and accounting records were seiged by the exaniners,

inelnding one hundred sixty~one (16%) unnumbered and un-
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sirned receiyts conta' ned in five (5) folders which
showed various cash disdursements to several firms in
1963, amounting to s total of #529,520,52.

Subsequently, the examiners verified that the Alig-
bupsenents were in effect made by the partnershin and
the reeeints vere issued by the firms concerred, Tnis
was done by referring the reeeipts to the various re-
c¢iplents appearing in the receipts, owever, the dis-
burgements were not recorded in the books of accounts
of the partpnarshipy and the source or sources of the
fundg d4sbursed ware not divulged or expleined to the
revenue agents by the partners.

Un June 30, 1965, on the theory that the partner-

ship had an undeclared income of #529,520.52 in 196}

and that the same is taxable to the ivdividual partners
in prnporfiun to thelr lhtrnsrgnﬂ participation therein,
to wits

Wong Ban Ke P 132,380.%

chg Wit gg;i ,3? 13613
- Co n 1 .

Chua ¥1 I4n (Eﬁig 132:3Eu 1%

separate assessments for deficiency income tax, sur-
charges and interssts were issued by respondent againdt
the individuel partnere as followss

Wong Ban Kee ¥ 3&,9
Chua Yu Hian

Co Can

Chua F§ Idn g?‘s

In July 1965, Chua "1 lin protested the assessment
against hin but his protest was denled Ly r!!pcndan?.
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Thereafter, he appealed to this Court in C.T.a, Case
¥os 1902 but hls apreal wvas likewise adversely decided
on Uctober £y ¥972 and he was ordered to poy the deficienay
income tax, plus interests and penalties., |ater he ap-
‘pealed by certiorsril to the Uupreme Court in G.F, Yo, Le
16433 but said Court dismizsed hig appeal for lack of
merit., In fairness to the petiticners 4t should be
stated at this juncture that the legelity of the seprch
was not raised before the Court of ¥irst Instance of
Yanila as in this case and the documents in question
were thus admitted as evidence therein.

Tor their part, petitioners Wong Ean Kee, Chus Yu
ian and Co Can, in a letter of thelr counsel dagted
 July 27, 1965, protested the assessments agalnst them,
raspectively, alleging that the same were baseless,
confiscatory and without due process,

OUn January 24, 1966,'1n a letter to each of the
petitioners, the Regional Direetor of Region lo, 5 of
the Buresu of Internal Hevenue demanded that their re-
npactivuﬂfax liabilities be padd and settled,

in a reply dated Februsry 4, 1966, petiticners’
coungel explained that he had disputed and contested
the resrective asgsessments agalinst petitioners in his
letter of July 27, 1965 and that seid protest had nct
yet been answered or resolved by the respondent,

On Auguet 3L, 1506, separate letters were again
issued by regpondent Comuigsioner further inereasing
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the previocus assessments ggainst petitioners, thus:

Wwong Ban Kee . . « « o P 102,70E,98

Chua Yu Hisn o « « « o 100,919.32

CoCAN o « o « o » « o T0EE76.94
and depanding that the same be paid on or before Septem-
ber 30, 19566, "otherwise, colleetion thereof, plus the
statutory penalties, will have to be enforced by means
ef the remedies provided by law®.

On June 6, 1967, warrants of digtraint ard levy
were issued against the petiticnmers teo colleat the
amounts assessed in respondent's letters of kugu;t 3¢,
1966 and served on August 10, 1967, on the petitioners
respectively,

In the meantime, on August 7, 1967, petitioner's
eounse]l filed another letter reguesting reinvestigation
an? stating that he was appealing his elients’ case to
the Aprellate Pivision of the Buresu of Internal Revenue
in order to prove thelr ground and, in two subsequent
letters dated August 17, 1967 and Ceptember &, 1967,
petitioners' counsel insisted on & reinvestigation and .
a re=hearing by the Appellate Uivision, and Turthermore
reguested that the execution of the warrant of distraint
and levy be held in abeyasnee,

In a reply dated Septenber 13, 1967, respondent
granted petitioners' request for a re-hearing of their
case by the Appellate Division and reguested them to

sxectite a walver of the statute of limitations under
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the Tax Code. Un Septembar 15, 1967, petitioners
heeded the reguest of respondent by exneutihg their re-
spective waivers on December 31, 1972 as the date of
expiry. .

Un April 19, 1968, alter several rostponements,
retitioners® counsel manifeated during the hearing that
he was going to file a written motion to dismiss the
assessments because the seigzure of the five (§) folders
of receipnts on which respondent's deficliency aczsess-
ments were based had been declared illegal and ordered
returred to petiticners in an order of the Court of
First Instance dated February 15, 1966, In effect,
on July 2, 1968, petitioners' counsel filed z letter
requesting dismissal and cancellatiom of the assessments
2lleging rrincipally that since the geizure of the five
(5) felders of receirts had heen declared fllegal by
the Court of First Instance, sald assessments ageinst
prtitioners have no legal basis.

In his answer dated Mareh 1, 1971, which wvas re-
ceived by petitioners' uuuﬁaul on April 1, 1971 respondent
denied petitioners’ request for cancellaticn of the assess-
ments on the ground, amony others, that {llegally seised
documents may still be used as basis of tax assessments,
and warned petiticners te pay their respective tax lia-
bilities plus delingueney penalties "within fifteen

(15) dsys from rece'nt hereof} otherwise, colleetion
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thereof will be enforeced thru the summary remedles
provided by law.® In this ssme lotter respondent statess

With reference to your protest against
our three (3) zssessnents all dated
August 30, 1956 requiring your ¢lients,
chsra. Hung San Fee, Chua Yu Hianp and Co
Can, ga the smounts of 86 y234,.85
PFﬁ 386, and ¥92,012,13, reinratir:ir,
Scfﬂeiannr inauu- tax, surcharge and
1ntnr-:t for 19563, exclusive of the penal=-
ties ineident to salinqu-nnr, 1 have the
honor te inform you that after a review
of the faets of the case and the law ap=-
plicable thereto, this Offlece finds no
ustifiable gruundl te cancel and/or alter
aforesaid sssessuents,

In your request for the cancellation
of the sald assessment, you contended that
thig Bureau is barred }run ptilizing the
documents seiged by our agents from your
clients as basis Tor the assessment in
guestion, inveking the -:nlnnianlrr rulc
qlncldat-d 1n tha cage ef darry Stor

: t ﬂr-1 & bu nted out
ever, that while it may bq- true that the
selged Aocuments cammot, under the exclu-
sionary rule, be r-aani.d ag evidence in
eriminal cases, they mey, however, be uvsed
as basis for tax sssesaments beéause in the
cage of tax assessments, no right of gelf.
1n¢rhnin:tiun 1: 1avnlvnd. Moreover, in

our equ
a urin 1 aetion du-l nnt na-:!lr!II en~
tail exoneration from the taxpayer's eivil
liability to pay the tax, Consequently,
the mere faot that the seized dnau-ent-
or regeiptes were released to the t-:p-gur:

on orders of the court cannot be ared

ohibiting the issuance of tax assess-
ments on the basis of information gathered
from the seized documents,

tioners'’ counsel again requested reconsiderstion con-
ttﬂﬁiﬂﬁ that the Stopepll case 312 pot exelvde gax

ro111
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cgses from the ambit of 1ts ‘octrine amd further cited
the cage of Bache & Co, (Phll,) and ¥rederier T, “egger=-
man v, ‘on, Viveneio ¥, fuiz, et al., 0.7, llo. =12409,
Fed. 27, 1971 applying the “tonehill doctrine to tax
Cas=B.

On May 26, 1971, respondent fissued a Yemcrandum to
the "everue Uperations 'lead direeting him to proceed
with the execution ef the warrants of distraint and
levy previously served on the petitioners but sald
varrants could not immediately be loested or enforeed
by the agents responsible thereof,

Cr July 22, 1974, ancther set of warrants of dige
troint and levy were ilssued Ly respondent to colleet the
deficiancy taxes and delinguency penalties against sach
of the petitioners.

Un August 1¢, 1971, another request for recon-
sideration was filed by netiticners' eounsel reiterating
the grounds allsged in his letter of April 1%, 1971,

Cn August 19, 1971, respondent’s repregentative
wert to petitioners to enforce the warrants of dlstrasint
and levy on twlr properties, respectively,

Un September 1, 1971, petitioners filed thelr
joint appeal to this Court,

Hespondent contends that this Court is without
jurisdietion over the present anpeal because it was
filed beyond the thirty-day reriod preseribed in ‘ec-
tion 11 of Republie et fo, 112§, He anchors his cene

Po112
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tention on the theory that the finel and arreszlable
decisgion was his detter dated ‘sreh 1, 1971, and that
net!tioners' rejquest for reconsideration of ~;ril ti,
1971, being =erely sro-forza @id not stop the running
of the ststutory veriod from receipt of zaid decision
on Anril 1, 1971,

retitloners agree that the final and arrealable
decision was respondent's lettar of Mareh 1, 1971 hut
contend that tieir reguest for reconsideration of Anril
thy, 1971 1s not pro-forza and, hehee, it snspended the
running of the period for appeal from April th, 1971,
the date on which petitioners filed their second re-
quest for reconsideration, tc August 19, 1971, the date
respordent impliedly denied their second and third
requests for reconsideration through the anforcement
of the warrants of distraint and levy, Thus, when they
filed their arpeal on September 1, 1571, only a peried
of 25 days had elapsed,

///&hp decision of the Commissioner which is apresl-
able to this Court within thirty days from receint
thereof 1s that which has the tenor of finality, and
in this case that decision is the letter of responfent
dated Mareh 1, 1971. ¥oth narties slso take this posi-
tion, The tenor of finality can be clearly glnan;m'
from the dumind of payment within 1% Adays from nctice
of the deeisicon, otherwise collegtion would be made

throngh summary remedies.
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The raguest for reconsidsration of April 1k, 1971
does not seem te be pro forma. The main issue between
the parties in this aspect of the case was the adnmis-
sibility as evidence of the documents obtained threugh
an {1legal seizure. Fespondent, {n hig letter of Marech
1, 1973 asserted that the doctrine in the “tonshill case
applies only to crimiral cases and not to a civil case
for collection of taxes. GSurely a request for recon-
sideration ealling the attention of respondeat that
the decision of the Bache cage which he obviously over-
looked, perhaps begcense the same was promulgated cnly
two days before respendent rendered hisg decisica of
Mgreh 1, sguarely refutes his interpretation of the
Stenehil] doetrine, is not ppg forps. Petitionershad every
reason to expeot that respondent would resvect a ruling
of the Highest Tribunal in this jurisdietion, and i% ray
not be amiss toc say at this juncture that the rule on gpro
forma motiens should not be striotly interpreted in
cages before the Court of Tax Appemls becanse the rules
of court ia only suppletory in charaeter in said Court,
(Collector of Internal Revenus v. Court of Tax Appeals,
109 Phile. 1027.) ‘isedless to say, 1f the reguest for
reconsideratien of April 14 was not gro formg as we
hold here, this petition for review was filed on time,

The ecntroverted assessments are admittedly based
on information gathered from the duiuu-ntt afore-
mentioned declared illegally seiged by the Court eof
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First Instanee of Manils Ddecsuse they were not among
the documenta mentioned in & search warrant, Tespite
the illegality of the selizure we think that the facts
gatherad from said documents can be used as ﬁ-us of
the assessaent,

The doetrine in the Jtonehill case is stated as
followss

thie documents, erg, and
things n{m under the al autkority
of the warrants in MM w ba t
inte two (2) major m{n' a
those found and seised the crnm of
the aforementioned corporations, and (b)
those found and selized in the residences
of petiticners herein,

Ag rfis the first group, we hold
that petitioners herein have no cause of
sction to sssall the legality of the con-
tested warrants and of the seigures made
in pursvange thereof, for the simple

reason that ssid tions hlﬂ their
respective perscnali in and dis-
tinet from l;r h.uin pati=-

tioners, regardless -r the amount of shares
of st or of the interest of each of them

in n!d tions, and vhatever the of-
mﬂ 14 therein way be, Indeed,
u is we nttlcl that the legelity ur

selzore can be contested by the rtv

wvhose rights have been 1-:&«3 Ty

and that the objection te m

seareh and selzure is

cannot ‘In availed o pu-thh

petitioners in mAy not

umiynmummumam

against m- of the documents, papers and

things seized from the offiges and premises

nf tlu tions adverted to above, since

object to the sdmission of

nu plm in eviderce bdongs .ﬂm
to the tions, to whom the
g.‘rut.hh r;i-ﬂﬂlnﬂtHMﬂW

ecorporate cffigers proceed ings
againgt them in their individual eapscity.
Inﬁud, it has been helds

x 2 x that the Govern-
mantte satinn In reinine waceos.
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sion of papers belonging to the
mmﬁn 44 not relate to
ney 414 1t affect the peraconl

defendants. 1f these papers were
unlawfully seized and thereby
the constitutional rights of or
any one were inveded, they were
the pights of the
and the rights of the
s Hext it is clear

a guestion of the lawful-

ness of g seigure can be ralsed

wmw

£ unlawful,
thl unstitutianll
ght: nf d:!‘:n!lnts s L

ar the Fmth hmr!lant, when its
violation, 1f any, was with re-
ference to the rights of .
Remus ve, United States (C,

291 ¥, 501, 511, It follows,
therefore, that the guestion of
the udliuihllit,r of the evidence
based on arn alleged unlawful
search and selzure does ax-
tend to the personal defendants

ot enbreces gnly W
whose property wa

(A, Guckenhe :ﬁru. Co. v
United “tates -

789, '

under sapplied,
{stcuhnl vs. U nm QR

19550, June 19, 196?.}
In the Bache case the Jnpreme Court said:

» s+ « In the Stonehill case only
the officers o¢f the various corperations
in vhose offices documents, papers and
effects were secarched and seized were
the petitioners. In the case st bar,
the ation to whom the seised
d s belong, and whose rights
have m-w been impaired, i3 itself
g mtltimr. Um that score, petitioner

ation here stands con a dirfu'mnt
fm ng from the corporst in Stone-
hill, <um & Co, 1./ and Frndlriu
B, 1:[01'-5 v. Hon. Yiveneio ¥, et
si., Guko fo, i=3249, Peb. 27, *1971}
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de gather from the foregeoing that the 1llegality
of & search and gelizure can be raised as a defonse
only by one whose rights have been invaded or whose
property has been seised or the rrivacy of whose homes
has been < isPurbed and that the rignt to odbject is pure-
ly personal,: Under Artigle 176 of the Civil Code the
partnership hes & Juridioal personality separate from
that of each of the partners and, in the instant case,
the documents were docum-nts of the partrership and they
ware seiged in the office of the partnership, It is
net a cese between the govermment and the partnersnip
bt the govermment and the individual partners and it
unuld seem that fellowing the Stonehill and Bache doctrine
the partners can not use the 1llegality of the sehrah
and seizvore as 8 defense, this being personsl to the
partnership, it 13 well to recall that the controverted
documents were returned upon petition of the partnership
and not by the petitioners.

| Petitioners naxt contend that the documentary evidence

sdduced by respondent are hearsay because the receipts
and tnn_rnuipienta of the digburgenents were not presented
in this Court nor was the ﬁIH examiner called to testify
to substantiate his report and recommendation, Hnrhnv-r,
petitionersallege that there is no evidence independent
from or uvneonnegcted with the illegally seized document

pregented by respondent,

It 15 & legal truism that all presumptions are
in favoar of the esrrectnese of the assessments an’
the burden of procf is on the taxpayer %to show the

i# 11.7
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eontrary and upon failure of the petitioners te comply
with this burden the Court renders Jjudgment sustaining
the assessment, (Inter-Provineial Pus Co.y Ine. v.
Coll, of Int, Hev,, G.R, o, I=-6741, Jan. 31, 19563
Peres v. Court of Tax Appesls, et al., 0.0, lo, L=

- 10507, Yay 30, 195C3 Coll, of Int, fev, v. Bohol

Land Traneportation Co., O.,R, Bo, L-13099, April 29,
1960,)

It appears that petitionem vigorouvsly maintain
that the gssessment 1s solely based on faets gathered
from the documents found in the office of the C, C,
Import and Pxport Co, wiich is true. With this in

mind, petitioners sdduced no evidence to disprove the
correctness of the sssessment in the bellef that the
11legality of the seizure of the aforesaid documents
is enough defenge, Sinee this Court finds this defense
as personal to the partanership and cannoct be used by
the imdividual partners, the presumption of correct-
ness of the assessment obviocusly remains inteet and

it 13 not necessary fer respondent teo pres-nt evidence
sustaining his sssessment to obtain an affirmance
theresof,

in clafming that the documentary evidence gon-
sisting of E.I,R, records presented by respondent in
this Court are hearsay and of ne velue petiticners
apparently consider the sdministrative and the judiclal
proceedings herein asg one proceeding when in law they
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are two se;ﬁurata proceedings, Az far as the admini g~
tratidve proceeding in the bureau of Internsl Revenue
is concerned, the evidance used by the examiner there
wag not henrsay because he 71d examine the books and
regerints of the partrershin and questioned the signers
ef said regeipts, Jith resrect to the proceeding in
this Court, evidence on the part of the respondent is
a superfluity adverted te shove because the presump-
ticn of correetness of the asgessment 4s unrebutted,

VHERFFOR™ , the decision appealed from is hereby
affirmed, with costs against the petiticners.

50 OURDERED,

Quezen City, June 6, 1979,

L A

RAMON L. AVARCEIA
Asgociate Judge

W CONCUR:

. LA
iauctltc Judge ?



